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Health Reform 
Guidance Issued on the Reinsurance Fee

The Department of Health and Human Services issued a 
proposed rule providing further detail on the transitional 
reinsurance program under the Affordable Care Act.  It is 
important to note that this guidance is in proposed format and 
any final guidance may change from the proposed rule.

Reinsurance Fee

Under the ACA, insurance companies are required to accept 
all individuals who apply for coverage in the individual market 
beginning in 2014.  The reform establishes a transitional 
reinsurance program in each state which is designed to help 
stabilize premiums in the individual health insurance market 
for those with pre-existing conditions.  The program, effective 
from 2014 through 2016, will provide reinsurance payments in 
an efficient, fair and accurate manner, where they are needed 
most, to effectively stabilize premiums nationally.   Over this 
three-year period, $25 billion will be collected, $20 billion of 
which will fund the reinsurance program, while the other $5 
billion will be paid to the U.S. Treasury.  

Amount of the Fee

For 2014, the proposed annual assessment is $63 per 
covered life ($5.25/covered life per month).  The $25 billion 
contribution is significantly frontloaded and HHS is seeking 
comments on whether there can be a delay for part of the 
fees collected so the contribution rate can be lowered for 
2014.  In general, for group health plans, the fee is assessed 
on all lives covered by the plan, not just on the employee.

Who is Subject to the Fee?

The reinsurance fee must be paid by both insured and 
self-insured group health plans.  “Contributing entities” must 
make the reinsurance contributions except to the extent 
that the plan or coverage is not major medical coverage, 
or for insured plans, the coverage is not considered to be 
part of the carrier’s commercial book of business or is not 
issued on a form filed and approved by a state insurance 
department.  The guidance provides various exemptions from 
the reinsurance fee including:

• Limited scope plans and excepted benefits (e.g., dread-
disease coverage, hospital indemnity coverage, and 
stand-alone dental and vision plans)

• HRAs that are integrated with a group health plan

• HSAs and health FSAs

• EAPs, disease management plans, and wellness 
programs that do not provide major medical coverage

• Stop-loss policies

• Tribal coverage when coverage is offered in the capacity 
of tribal members and not in the capacity as an employee 
or former employee (or their dependents).
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The proposed rule also states that a group health plan will be 
considered major medical coverage, and therefore subject to 
the fee, only if the plan pays primary to Medicare.  If a plan 
is secondary to Medicare with respect to an individual, that 
individual need not be counted as a covered life for purposes 
of calculating the reinsurance fee.

Payment of the Fee

The reinsurance assessment will be paid to HHS, even in 
states that set up their own reinsurance programs.  HHS will 
distribute payments based on the needs of an applicable 
state.  Therefore, the reinsurance funds collected in one state 
may go to reinsure risk in another state.

Health insurance carriers will pay the fee in the fully insured 
market.  In an important clarification, the regulations state 
that, for self-insured plans, the plan sponsor is responsible for 
the fee, but collection may be facilitated through a third-party 
administrator (TPA).

Subject to various rules, plans will count covered lives 
using methods similar to counting lives for purposes of the 
comparative effectiveness research fee under the reform.  
This includes an actual cost method, a snap-shot method, 
and utilizing counts reflected on Form 5500, although 
contributors would not need to use the same counting method 
for both calculations.  A special rule applies to prescription 
drug coverage.  If enrollees have major medical coverage 
and separate prescription drug coverage, the reinsurance 
fee would only be required for the major medical coverage.  
Additionally, special rules may apply when dealing with 
multiple self-insured plans and combination insured/self-
insured coverage that are subject to this requirement.

While states, upon appropriate notification to HHS, may 
collect additional reinsurance contributions for administrative 
expenses, in general, they may not collect additional fees 
from self-insured group health plans subject to ERISA.   

Unlike earlier guidance that indicated the fee would be 
assessed quarterly, HHS proposes annual fee collection with 
plans reporting enrollment counts by November 15 to HHS 
and HHS then issuing a payment request to the carrier or 
plan no later than December 15.  Plans will have 30 days from 
the date of the notice to submit payment.  

Tax Implications of the Fee

A sponsor of a self-insured group health plan may treat the 
reinsurance fees as an ordinary and necessary business 
expense, subject to any applicable disallowances or 
limitations under the Internal Revenue Code.  This treatment 
applies whether the contributions are made directly or through 
a TPA.
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Health Reform 
New Regulations on Employer Penalty Provisions

The IRS proposed regulations on a variety of issues 
surrounding the employer penalty provisions under the 
ACA.  While the new rules leave a number of questions 
unanswered, they do provide greater clarity on how the 
penalty provisions will work and offer some transitional 
and administrative relief, as well as a few surprises.  These 
proposed rules can be relied on until final guidance is 
issued and any more restrictive rules will only be applied 
prospectively.  

The new rules are lengthy and complex.  Below you will find 
some of the highlights of the new guidance.  More details will 
follow in short order.

“Substantially All” Means 95% 

The requirement to offer some level of coverage (“minimum 
essential coverage”) to substantially all full-time employees 
and their dependents in order to avoid the “$2,000 times 
all full-time employees” penalty will require an offer of such 
coverage to at least 95% of all full-time employees and their 
dependents. Just for plan years beginning in 2014, transitional 
relief will allow an employer to limit the coverage offer to 
employee only coverage, as long as it is taking steps during 
that plan year to expand the offer of coverage to dependents 
for future plan years.

Dependent Does Not Include Spouse 

For purposes of the requirement to offer coverage to 
dependents as a condition of avoiding the penalty, the 
regulations define “dependent” as  the employee’s children up 
to age 26, and not the spouse.

No Controlled Group Aggregation 
for Penalty Assessment

The regulations clarify that while commonly owned employers 
will be aggregated for purposed of determining whether they 
are subject to the penalty rules (the 50 full-time employee 
test),  the actual penalty assessment will be done on an 
employer by employer basis, based on whether the individual 
employer provides the required coverage or not.  The 
regulations provide a methodology for allocating to individual 
employers the “first 30 employee” reduction in the “$2,000 
times all” penalty calculation. 

Limited Transitional Relief for 
Non-calendar Year Plans   

Because the penalty provisions go into effect on January 
1, 2014 and are not based on plan years, many fiscal year 
plans would be at risk as of January 1, 2014, unless they 
made changes during or at the beginning of the 2013 plan 
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year.  The transitional relief under the new guidance generally 
covers fiscal year plans in place on December 27, 2012.  It 
offers relief with respect to (i) employees who would be 
eligible for coverage in 2014, based on eligibility rules in effect 
on December 27, 2012; and (ii) employees not previously 
offered coverage but who will be offered coverage beginning 
in the 2014 plan year - but, for this latter group, only where 
the plan already covered at least 25%  of full-time employees 
at some time between October 31, 2012 and December 27, 
2012, or offered coverage to at least 33-1/3% of full-time 
employees during the most recent open enrollment before 
December 27, 2012.  The relief from penalty assessments 
beginning January 1, 2014 will only apply if the affected 
employees are offered affordable minimum value coverage as 
of the plan year beginning in 2014.

Section 125 Will Allow Mid Year Changes 
for Fiscal Year Plans

The guidance contemplates expansion of the section 125 
change in status rules to allow employees in non-calendar 
year plans to change pre tax elections in order to drop 
coverage under the plan to enroll in a State Exchange or 
to join the employer plan to avoid the Individual Mandate 
penalty.  Employers will have to amend their cafeteria plans if 
they wish to adopt these changes and the amendment must 
be made by December 31, 2014, retroactive to the beginning 
of the 2013 plan year.

Additional 9.5% W-2 Safe Harbor 
Methodologies 

The affordability safe harbor rules have been expanded to 
include a fail safe based on the Federal Poverty Level, a 
determination based on monthly rates of pay and adjustments 
for partial years of coverage.

Significant Clarification of the Rules for 
Determining Full-Time Employee Status 

These include employee-friendly definitions of hours to 
be counted and standards for applying the measurement 
periods, special protections for teachers and certain other full-
time workers that may not work a full calendar year and good 
faith reliance rules for seasonal worker scenarios.

Transitional Rules for 2013 Look Back

Employers intending to use a 12 month look back period 
for determining full-time employee status will be allowed 
to use a shortened 2013 look back period of at least six 
months beginning no later than July 1, 2013 for determining 
2014 eligibility.  This relief is being offered in order to give 
employers sufficient time to assess the various options 
afforded them under the new guidance.

Special Rules for Multiemployer Plan 
Coverage

Transitional relief is being provided through 2014 to employers 
that contribute to multiemployer plans to cover situations 
where employer contributions are made on other than 
an hourly rate basis.  Further clarification will be needed 
to determine the value of this relief for employers whose 
contributions are calculated solely based on hours.
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Delay for Exchange Notice and 
Additional FAQs

Issued date: 01/25/13

The Departments of Labor, Treasury and Health and Human Services issued an additional set of FAQs regarding the 
implementation of various provisions under the Affordable Care Act.  Below are a few highlights from the FAQs:

Exchange Notice Delayed

The requirement to provide the Exchange notice by March 1, 2013 has been delayed until the issuance of guidance.  The 
Departments indicate they expect it will be late summer or fall of 2013 before employers are required to provide this notice and 
that model notices or language will likely be forthcoming. Further guidance is expected.  

Non-Integrated (Stand-Alone) HRAs and the Prohibition on Annual Dollar Limits

The  FAQs provide some helpful clarification on what does not constitute an integrated HRA.

• An employer-sponsored HRA cannot be integrated with individual market coverage or with an employer plan that provides 
coverage through individual policies.  This design will violate the annual dollar limitation requirements.

• An employer-sponsored HRA may be treated as integrated with other coverage only if the employee receiving the HRA 
is actually enrolled in that coverage. Any HRA that credits additional amounts to an individual when the individual is not 
enrolled in primary coverage provided by the employer that satisfies and annual and lifetime dollar limit requirements will 
violate the requirement. 

For a copy of the FAQs, visit: http://www.dol.gov/ebsa/pdf/faq-aca11.pdf
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Employer Penalty Provisions:
Further Details on the Proposed Regulations and Q&As 

Issued date: 01/31/13

Background

Beginning January 1, 2014, there are two potential employer 
penalties under health care reform related to offering 
group medical coverage. The “No Coverage” penalty 
applies if a large employer (average of 50 or more full-time 
employees (including full-time equivalents) in the preceding 
calendar year) does not offer all (or substantially all) full-
time employees and their dependents minimum essential 
coverage and one full-time employee receives a subsidy 
in the Exchange. This penalty is $2,000 multiplied by the 
number of full-time employees in excess of 30. The “Offer 
Coverage” penalty applies if a large employer does offer 
minimum essential coverage to all (or substantially all) full-
time employees, but that coverage is either unaffordable, 
or does not provide a minimum value, and one full-time 
employee receives a subsidy in the Exchange. This penalty is 
$3,000 multiplied by the total number of full-time employees 
who receive the government subsidy in the Exchange, with a 
maximum penalty of the “No Coverage” penalty. 

Below you will find a summary of the key provisions contained 
in the proposed regulations.

Transition Relief

Non-Calendar Year Plans: An employer with a non-calendar 
year plan (“fiscal year plan”) may be eligible for transitional 
relief that would delay the potential for a penalty until the first 
day of the fiscal plan year that begins in 2014 (as opposed to 
January 1, 2014). This relief is not afforded to a calendar year 
plan. The relief applies in the following scenarios: 

a. For any employees who are eligible for coverage under 
the terms of an employer’s plan as of December 27, 
2012 (regardless of whether they take the coverage), the 
employer will not be subject to a potential penalty as to 
those employees until the first day of the plan year that 
begins in 2014.

b. Additionally, with respect to any other employees, as of 
December 27, 2012, if at least 25% of all employees (full-
time and part-time) are covered by the employer’s plan, or 
at least 33% of all employees are offered coverage under 
the plan, the employer will not be subject to a potential 
penalty as to any full-time employee until the first day of 
the fiscal plan year that begins in 2014. 

The IRS issued proposed regulations, together with Q&As, on the employer penalty provisions that provide additional 
information and greater clarity on how these provisions will apply. Employers may rely on the proposed regulations for 
guidance pending the issuance of final regulations or other guidance. If the final regulations are more restrictive than the 
guidance in the proposed regulations, the final regulations will be applied prospectively, and employers will be given sufficient 
time to come into compliance with the final regulations.
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Thus, if at open enrollment an employer offers coverage 
under a fiscal plan year with the plan year starting July 1, 
2013 to at least 33% of its employees, the employer can 
avoid liability for an employer penalty if, by July 1, 2014, the 
employer expands the plan to offer coverage satisfying the 
employer penalty provisions to the full-time employees who 
had not been offered coverage.

Dependent Coverage: For employers that do not currently 
cover dependent children, transition relief is available to 
provide these employers sufficient time to implement the 
change requiring coverage of dependent children in order 
to avoid penalty exposure beginning in 2014. Any employer 
that “takes steps” during its plan year that begins in 2014 
toward satisfying the requirement to offer coverage to full-time 
employees’ dependents will not be liable for any penalty solely 
on account of a failure to offer coverage to the dependents 
for that plan year. Coverage for dependents will need to be 
offered beginning with the 2015 plan year in order to avoid 
a potential penalty for not offering coverage to full-time 
employees (and their dependents).

Large Employers: Some employers will be close the 50 
full-time employee threshold and will need to calculate 
whether they are subject to the employer penalty provisions. 
Specifically for 2014, an employer has the option to determine 
its status as a large employer by determining whether it 
employed on average at least 50 full-time employees on 
business days during any consecutive 6-month period in 2013 
(rather than the entire calendar year). This will provide these 
employers with 6 months to analyze their results, determine 
whether they need to offer a plan, and choose a plan if 
necessary. 

Mid-Year Change to Non-Calendar Year Cafeteria Plans: 
In 2014, employees may either wish to enroll in the Exchange 
and discontinue employer health plan coverage or choose 
to enroll in the employer’s health plan in order to avoid the 
individual tax for not having health insurance coverage. The 
existing election rules for cafeteria plans will not allow an 
individual to make these mid-year election changes. The 
regulations propose transition relief to allow employers to 
amend fiscal year cafeteria plans to permit either or both of 
the following election changes: an employee who elected 
to salary reduce through the cafeteria plan is allowed to 
prospectively revoke or change his/her election once during 
that plan year, without regard to whether the employee 
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experienced a change in status event; and an employee who 
failed to make a salary reduction election through the cafeteria 
plan with a fiscal plan year beginning in 2013 is allowed to make 
a prospective salary reduction election on or after the first day 
of the 2013 plan year of the cafeteria plan, without regard to 
whether the employee experienced a change in status event. 
These changes must be incorporated into the written cafeteria 
plan document; the amendment may be made retroactively 
as long as it’s not made later than December 31, 2013 and is 
effective the first day of the 2013 fiscal plan year. 

Shorter Measurement Period: Solely for the purpose of 
stability periods beginning in 2014, employers may adopt a 
transition measurement period that is shorter than 12 months, 
but not less than 6 months, that begins no later than July 1, 
2013 and ends no earlier than 90 days before the first plan year 
beginning on or after January 1, 2014. 

Measurement and Stability Periods

Change in Employment Status: A new variable hour or 
seasonal employee who has a change in employment status 
(where such change would have resulted in the employee being 
reasonably expected to work at least 30 hours per week had the 
employee begun employment in such position) during an initial 
measurement period is treated as a full-time employee as of the 
first day of the 4th month following the change in employment 
status or, if earlier and the employee averages more than 
30 hours of service per week during the initial measurement 
period, the first day of the first month following the end of the 
initial measurement period. This does not apply to ongoing 
employees.

Rehired Employees/Employees Resuming Service: Solely 
for purposes of determining the full-time employee status for 
employers using the look-back measurement method, under the 
proposed regulations, if the period for which no hours of service 
is credited is at least 26 consecutive weeks, an employer may 
treat an employee who has an hour of service after that period, 
for purposes of determining the employee’s status as a full-
time employee, as having terminated employment and having 
been rehired as a new employee of the employer. The employer 
may also choose to apply a rule of parity for periods of less 
than 26 weeks, where the employee may be treated as having 
terminated employment and having been rehired as a new 
employee if the period with no credited hours of service (of less 
than 26 weeks)

is at least 4 weeks long and is longer than the employee’s 
period of employment immediately preceding that period with 
no credited hours of service. 

Special Unpaid Leave: The proposed regulations suggest 
a method for averaging hours when applying the look-back 
measurement method to measurement periods that include 
unpaid leave which is due to FMLA, USERRA or jury duty. 
Here, the employer would determine the average hours of 
service per week for the employee during the measurement 
period excluding the special unpaid leave period and use that 
average as the average for the entire measurement period. The 
employer may also choose to treat employees as credited with 
hours of service for special unpaid leave at a rate equal to the 
average weekly rate at which the employee was credited with 
hours of service during the weeks in the measurement period 
that are not special unpaid leave.

Changing the Measurement Period: A large employer may 
change its standard measurement period and stability period for 
subsequent years, but generally may not change the standard 
measurement period or stability period once the standard 
measurement period has begun.

Anti-Abuse Rules: For employers of employees whose 
compensation is not based primarily on hours of service, or 
whose active work hours may be subject to safety-related 
regulatory limits (such as salespeople paid on commission 
basis, adjunct faculty, or airline pilots whose flying hours are 
subject to limits) until further guidance is issued, employers 
must use a reasonable method of crediting hours of service. 
Methods of crediting hours that take into account only some 
of an employee’s hours of service, or that would characterize 
a full-time employee as part-time would not be reasonable. It 
should also be noted that a change in plan year is not permitted 
if a principal purpose of the change is to circumvent the 
employer penalty provisions.

Hours Worked: Hours worked includes not only hours when 
work is performed, but also hours for which an employee is paid 
or entitled to payment even when no work is performed. For 
employees paid on an hourly basis, employers must calculate 
actual hours of service from records of hours worked and hours 
for which payment is made or due for vacation, holiday, illness, 
incapacity (including disability), layoff, jury duty, military duty or 
leave of absence. For employees not paid on an hourly basis, 
employers may calculate the number of hours of service under 
any of the following methods: actual hours of service, days-
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worked equivalency, or weeks-worked equivalency. Employers 
may apply different methods for different classifications of 
non-hourly employees, as long as the classifications are 
reasonably and consistently applied. Additionally, the method 
of calculation may be changed for each calendar year.

Temporary Staffing Agencies: At this time there are no 
special rules for temporary staffing agencies. Employees of 
a temporary staffing agency are not presumed to be variable 
hour employees. It is anticipated that final regulations will 
contain an anti-abuse rule to address various structures being 
considered under which employers might use temporary 
staffing agencies to evade the employer penalty.

Offering Coverage

The regulations clarify that if a large employer fails to offer 
coverage to a full-time employee for any day of a calendar 
month during which the employee was employed by the 
employer, the employee is treated as not being offered 
coverage during that entire month. However, in a calendar 
month when a full-time employee terminates employment, 
if the employee would have been offered coverage for the 
entire month if the employee had been employed for the 
entire month, the employee is treated as having been offered 
coverage during that month. There are no new specific 
rules to demonstrating that an offer of coverage was made. 
An employee must have an effective opportunity to accept 
coverage, and to decline coverage that is not minimum value 
or is not affordable. An employer cannot make someone 
ineligible for a premium tax credit by providing the employee 
with mandatory coverage that does not meet minimum value. 
Further, if an employee enrolls in coverage but fails to pay 
the employee’s share of the premium on a timely basis, the 
employer is not required to provide coverage for the period 
for which the premium is not timely paid, and that employer 
is treated as having offered that employee coverage for the 
remainder of the coverage period. The proposed regulations 
adopt the COBRA rule providing a 30-day grace period for 
payment of premiums.

Definitions

Substantially All: The requirement to offer minimum 
essential coverage to substantially all full-time employees and 
their dependents in order to avoid the No Coverage penalty 
will require an offer of such coverage to at least 95% of all 
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full-time employees and their dependents (or, if greater, to 5 full-
time employees).

Dependents: For purposes of the requirement to offer coverage 
to dependents as a condition of avoiding the penalty, the 
regulations define “dependents” as the employee’s children up 
to age 26, and not any spouse. 

Variable Hour Employees: A variable hour employee means 
an employee if, based on the facts and circumstances at the 
employee’s start date, a large employer cannot determine 
whether the employee is reasonably expected to be employed 
on average at least 30 hours of service per week during the 
initial measurement period because the employee’s hours are 
variable or otherwise uncertain. 

Controlled Groups

Commonly owned employers must be aggregated for purposes 
of determining whether they are subject to the penalty rules, 
but the actual penalty assessment will be done on an employer-
by-employer basis, based on whether the individual employer 
provides the required coverage or not. Further, the 30-employee 
reduction in the No Coverage penalty is determined on an 
aggregated basis; the reduction is allocated among each 
individual employer ratably on the basis of the number of full-
time employees employed by each. 

Employers and Employees

New Employers: An employer not in existence during an entire 
preceding calendar year is a large employer for the current 
calendar year if it is reasonably expected to employ an average 
of at least 50 full-time employees on business days during the 
current calendar year.

Number of Full-Time Employees: In determining the number 
of full-time employees for each calendar month, fractions are 
taken into account. However, the number may be rounded 
down. Thus, if an employer calculates it has 49.9 full-time 
employees (including full-time equivalents) for the preceding 
year, it would be rounded down to 49 full-time employees and 
the employer would not be a large employer in the current 
calendar year. 

Overseas Employees: Employees working overseas generally 
will not have hours of service and will not qualify as full-time 
employees either for purposes of determining an employer’s 

status as a large employer or for purposes of determining and 
calculating any potential liability. This rule applies without regard 
to the residency or citizenship of the individual.

Teachers: Any employee of an educational organization who 
works full-time during the active portions of the academic year 
is treated as a full-time employee, not a seasonal employee. 
(Note that the term “seasonal employee” has not yet been 
defined and employers should use a reasonable, good faith 
interpretation of the statutory definition of seasonal worker.)

Affordability Safe Harbors

The proposed regulations provide 3 safe harbors. The 
employee’s monthly contribution amount for self-only premium 
of the employer’s lowest cost coverage that provides a minimum 
value is “affordable” if it is equal to or lower than 9.5% of any of 
the following:

a. The employee’s Form W-2 wages (Box 1). Application is 
determined after the end of the calendar year and on an 
employee-by-employee basis.

b. The employee’s computed monthly wages. For hourly 
employees, this is the employee’s applicable hourly rate of 
pay multiplied by 130 hours.

c. The Federal Poverty Level for a single individual. 

Payment of the Employer Penalty

The IRS will contact employers to inform them of their potential 
liability and provide them an opportunity to respond before any 
liability is assessed or notice and demand for payment is made. 
The contact for a given calendar year will not occur until after 
employees’ individual tax returns are due for that year claiming 
premium tax credits and after the due date for employers that 
meet the 50 full-time employee threshold to file the information 
returns identifying their full-time employees and describing the 
coverage that was offered (if any). If it is determined that an 
employer is liable for an employer penalty payment after the 
employer has responded to the initial IRS contact, the IRS will 
send a notice and demand for payment. That notice will instruct 
the employer on how to make the payment. Employers will not 
be required to include the employer penalty payment on any tax 
return they file. 
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Additional Guidance To Come

The proposed regulations refer to a number of issues that 
will be addressed in subsequent guidance, including the 
following:

• Further guidance on minimum essential coverage and 
employer sponsored coverage

• Additional guidance on the minimum value standard

• Information reporting requirements by large employers

• Process for advising large employers where an employee 
is certified to receive a subsidy on the Exchange
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Health Reform:
Contraceptive Coverage and Non-Profit Organizations

Issued date: 02/04/13

Under the ACA, most health plans must cover women’s 
preventive services, including contraception, without charging 
a co-pay or deductible. The interim final rules provided that 
group health plans established or maintained by religious 
employers were exempt from these requirements. Guidance 
issued subsequent to the final rules established a temporary 
enforcement safe harbor for group health plans established 
or maintained by certain non-profit organizations that have 
religious objections to contraceptive coverage. The safe 
harbor is in effect until the first plan year that begins on or 
after August 1, 2013. 

The Obama administration has issued proposed rules 
regarding this matter. These proposed rules provide women 
with coverage for preventive care that includes contraceptive 
services with no co-pays, while respecting the concerns of 
some religious organizations. The rules provide that non-profit 
religious organizations, such as non-profit religious hospitals 
or institutions of education, that object to contraception 
on religious grounds can receive an accommodation that 
provides their enrollees separate contraceptive coverage, and 
with no co-pays, but at no cost to the religious organization. 
These proposed rules will be finalized before the end of the 
temporary enforcement safe harbor. 

The proposed rules define an organization eligible for the 
accommodations as one that:

• opposes providing coverage for some or all of any 
contraceptive services required to be covered, on account 
of religious objections;

• is organized and operates as a non-profit entity;

• holds itself out as a religious organization; and

• self-certifies that it meets these criteria and specifies the 
contraceptive services for which it objects to providing 
coverage.

The accommodations provide that eligible organizations 
would not have to contract, arrange, pay or refer for any 
contraceptive coverage to which they object on religious 
grounds. Participants of eligible organizations would receive 
contraceptive coverage through separate individual health 
insurance policies, without cost-sharing or additional 
premiums (neither the religious organization nor the 
enrollees would be charged). For fully insured plans, an 
eligible organization will need to provide its self-certification 
to the insurance carrier, which would automatically provide 
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separate, individual market contraceptive coverage at no cost 
for participants. For self-insured plans, the self-certification 
would be provided to the third-party administrator, which 
would then automatically work with an insurance carrier to 
provide separate individual health insurance policies at no 
cost for participants. 

Eligible religious non-profit organizations that are institutions 
of higher education that arrange for student health insurance 
may also use an accommodation comparable to that of an 
eligible organization that is an employer with an insured group 
health plan. 

Definition of “Religious Employer”

The proposed rules also simplify the existing definition of a 
“religious employer” as it relates to contraceptive coverage. 
The rule eliminates the criteria that a religious employer (a) 
have the inculcation of religious values as its purpose; (b) 
primarily employ persons who share its religious tenets; and 
(c) primarily serve persons who share its religious tenets. 
For purposes of the exemption, the simple definition follows 
a section of the Internal Revenue Code, and would primarily 
include churches, other houses of worship, and their affiliated 
organizations.

For-Profit Organizations

The proposed rules do not change the existing rules that 
will require for-profit organizations to provide contraceptive 
coverage under this provision, despite religious objections. 
This contraceptive mandate has been challenged in a number 
of lawsuits throughout the country and it is likely we will see 
this issue reach the Supreme Court in the future.



This document is designed to highlight various employee benefit matters of general interest to our readers. It is not intended to interpret laws or regulations, or to address specific client 
situations. You should not act or rely on any information contained herein without seeking the advice of an attorney or tax professional.

Medicare Part D 
Reminder to Notify CMS

Issued date: 02/19/13

Employers sponsoring a group health plan are required to report information on the creditable status of the plan’s prescription 
drug coverage to the Centers for Medicare and Medicaid Services (CMS). Employers must use CMS’s online reporting system 
to provide this information at: https://www.cms.gov/CreditableCoverage/45_CCDisclosureForm.asp#TopOfPage. 

As a reminder, notice must be provided by the following deadlines: 

• Within 60 days after the beginning date of the plan year; 

• Within 30 days after the termination of the prescription drug plan; and

• Within 30 days after any change in the creditable coverage status.

An employer with a calendar-year plan (January 1 – December 31, 2013) must complete this reporting no later than March 1, 
2013. 

You can find additional guidance on completing the form, including screen shots, at: 
https://www.cms.gov/CreditableCoverage/40_CCDisclosure.asp#TopOfPage. 

A Help Line is also available, should you experience technical issues or an error message when submitting the online 
disclosure form. The Help Line can be reached at 1-877-243-1285. 
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Health Reform Update 
Guidance Released on Several Health Care Reform Provisions

Issued date: 03/19/13

The Departments of Labor, Health and Human Services and 
the Treasury issued guidance in the form of a final rule, and 
Frequently Asked Questions about certain provisions of the 
Affordable Care Act.  Below are some of the highlights:

Cost-Sharing Limits

The ACA provides that for plan years beginning on or after 
January 1, 2014, group health plans may not impose cost-
sharing that exceeds certain limitations for deductibles and 
out-of-pocket maximums.  Specifically, the preamble to 
prior regulations states that the annual limit on deductibles 
of $2,000 for individuals and $4,000 for families for non-
grandfathered insured health plans only applies to plans and 
issuers in the small group market.  The preamble was silent 
as to out-of-pocket maximums.  The final rule and FAQs 
confirm the following:

• The annual deductible limits under the ACA apply only 
to non-grandfathered plans and qualified health plans 
offered in the small group market.  A plan may exceed 
the annual deducible limit if it cannot reasonably reach 
a given level of coverage (metal tier) without exceeding 
the deductible limit.  This requirement does not apply to 
grandfathered plans, large insured plans or self-insured 
plans, although the Agencies acknowledge that they 
intend to engage in future rulemaking to establish annual 
deductible limits for self-insured and large group health 
plans.  

• All non-grandfathered group health plans must comply 
with the ACA’s annual limits on out-of-pocket maximums.  
These limits are the same as qualified high-deductible 
health plans (for 2013, these limits are $6,250 self-
only/$12,500 family).  Amounts will be adjusted annually 
for inflation.  This requirement applies to all non-
grandfathered plans, including large employer group 
health plans and self-insured plans.  

Minimum Value Calculator

An employer-sponsored plan provides a minimum value if 
the percentage of total allowed costs of benefits provided 
under the plan is no less than 60%.  Consistent with previous 
guidance, the final rule will allow an employer to use the 
following tools to determine minimum value:

• A minimum value calculator, recently made available for 
informal external testing and use.  For the minimum value 
calculator, instructions and methodology, visit  http://cciio.
cms.gov/resources/regulations/index.html.  If necessary, 
the Department of Health and Human Services will issue 
a revised version of the calculator.

• Any safe harbor the agencies make available.  It is 
expected that an array of design-based safe harbor 
checklists will be released and can be used to determine 
whether the plan provides a minimum value.  
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• An actuarial determination if the plan contains non-
standard features that are not suitable for either of the 
above tools.  Any actuarial determination must be made 
by a member of the American Academy of Actuaries.

The minimum value calculator provides an empirical estimate 
of the actual average spending by a wide range of consumers 
representative of those currently enrolled in self-insured plans.  
Once the date is entered, the calculator reports two things:  
whether the coverage provides a minimum value, and the 
value of the coverage for the minimum value purposes (e.g., a 
60% minimum value, a 75% minimum value).  

Employer contributions to an HSA and contributions newly 
made available under an integrated HRA may be used in the 
determination of minimum value.  There is an option in the 
minimum value calculator to enter the employer’s HSA and 
HRA contributions.  

Some preliminary testing of the tool has shown that the vast 
majority of “common” employer plan designs will satisfy the 
minimum value requirement.  We expect further guidance on 
this.  

Preventive Coverage

Non-grandfathered group health plans and health insurance 
carriers offering group health insurance coverage must 
provide coverage for in-network preventive items and services 
and may not impose any cost-sharing requirements (such as 
copayment, coinsurance or deductible) with respect to those 
items or services.  The preventive items and services can be 
found at http://www.uspreventiveservicestaskforce.org/uspstf/
uspsabrecs.htm.  The Departments published FAQs related 
to this health care reform requirement.  Several things to note 
from the FAQs are:

• If a plan does not have any in-network providers to 
provide a particular preventive service, it cannot impose 
cost-sharing.

• Aspirin and other over-the-counter recommended items 
and services must be covered without cost-sharing only 
when prescribed by a health care provider.

• Contraceptive methods that are generally available 
over-the-counter, such as contraceptive sponges and 
spermicides are only required to be covered without 
cost-sharing if the method is both FDA-approved and 
prescribed for a woman by her health care provider.
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• There is no required coverage relating to a man’s reproductive capacity, such as for vasectomies and condoms.

For more in depth information about preventive coverage, visit the FAQs at http://www.dol.gov/ebsa/faqs/faq-aca12.html.  

Expatriate Plans

The Departments recognize that expatriate group health plans may face special challenges in complying with certain 
provisions of the reform and have offered them transitional relief in the form of a Frequently Asked Question.  An “expatriate 
health plan” is defined as an insured group health plan with respect to which enrollment is limited to primary insureds who 
reside outside of their home country for at least 6 months of the plan year and any covered dependents, and its associated 
group health insurance coverage. 

The Departments have determined that, for plans with plan years ending on or before December 31, 2015, with respect to 
expatriate health plans, the Departments will consider the following requirements satisfied: 

• No lifetime or annual limits 

• Prohibition on rescissions 

• Coverage of preventive health services 

• Extension of dependent coverage 

• Summary of benefits and coverage 

• New nondiscrimination rule 

• Quality of care reporting 

• Medical loss ratios 

• New appeals process 

• Small group rate review 

• Prohibition of preexisting condition exclusions 

• Community rating for small group 

• Guaranteed availability and renewability of coverage 

• Essential health benefits package 

• Prohibition on excessive waiting periods 

Expatriate health plans must, as a condition of this transitional relief, comply with the pre-health care reform laws such as the 
mental health parity provisions, the HIPAA nondiscrimination provisions, the ERISA claims procedures, and any reporting and 
disclosure obligations under ERISA. The Departments note that coverage provided under an expatriate group health plan is a 
form of minimum essential coverage.

We will continue to advise you as further guidance develops.  
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The Departments of Labor, Treasury and Health and Human 
Services issued proposed regulations that implement the 
90-day waiting period limitation under the Affordable Care Act.    
This guidance mostly follows the earlier guidance issued 
on the 90-day waiting period and also includes changes to 
existing HIPAA portability regulations.  Highlights from the 
proposed regulations are discussed below.  

The Rule

For plan years beginning on or after January 1, 2014, a group 
health plan and a health insurance carrier offering group 
health insurance coverage may not apply any waiting period 
that exceeds 90 days.  This rule applies to both grandfathered 
and nongrandfathered plans.  A waiting period is the 
period that must pass before coverage for an employee or 
dependent who is otherwise eligible to enroll under the terms 
of a group health plan can become effective.  

Timing

Many plans have waiting periods that end the first day of the 
month following 90 days.  The proposed regulations clarify that 
this will not be permissible; plans will need to be amended to 
comply with the requirements.  When counting the 90 days, 
all calendar days are counted beginning on the first day of 

the waiting period, including weekends and holidays.  If the 
91st day falls on a weekend or holiday, the plan or carrier may 
choose to permit coverage to be effective earlier than the 91st 
day, for administrative convenience, but the effective date of 
coverage may not be later than the 91st day.

For individuals who are in a waiting period for coverage 
before the effective date of these regulations, beginning on 
the first day the requirement applies, the waiting period can 
no longer apply to the individual if it would exceed 90 days 
with respect to that individual.  For example, if an employee 
begins work as a full-time employee on October 1, 2013 and 
prior to January 1, 2014 the plan provides full-time employees 
are eligible for coverage after a 6-month waiting period, the 
employee must be given the opportunity to elect coverage 
that begins no later than January 1, 2014 (which is 93 days 
after the employee’s start date) because otherwise, on 
January 1, 2014, the plan would be applying a waiting period 
that exceeds 90 days.  The plan would not be required to 
make coverage effective prior to January 1, 2014.  

Eligibility and the Waiting Period

Being otherwise eligible to enroll in a plan means having 
met the plan’s substantive eligibility conditions (for example, 
being in an eligible job classification or achieving job-related 

Health Reform 
Proposed Regulations Issued on 90-Day Waiting Period

Issued date: 03/25/13
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licensure requirements specified in the plan’s terms).  The 
90-day waiting period limitation generally does not require 
the plan sponsor to offer coverage to any particular employee 
or class of employees, including, for example, part-time 
employees.  Instead, the proposed regulations prohibit 
requiring otherwise eligible participants and beneficiaries to 
wait more than 90 days before coverage is effective.  Eligibility 
conditions that are based solely on the lapse of a time period 
are permissible as long as they do not exceed 90 days.  Other 
eligibility provisions are permissible as long as they are not 
designed to avoid compliance with the 90-day limitation. 

Variable Hour Employees and Cumulative 
Hours-of-Service Requirements

The proposed regulations set forth an approach when 
applying waiting periods to variable-hour employees in cases 
in which a specified number of hours of service per period 
(such as 30 hours per week or 250 hours per quarter) is a 
plan eligibility condition.  This rule is similar to the safe harbor 
available to large employers to determine full-time employee 
status of newly hired variable-hour employees.  It appears that 
any employer (including small employers not subject to the 
penalty requirements) may use this approach for compliance 
with the 90-day waiting period rules.

Under this approach, if a group health plan conditions 
eligibility on an employee regularly having a specified number 
of hours of service per period (or working full-time), the plan 
may take a reasonable period of time to determine whether 
the employee meets the plan’s eligibility condition, which may 
include a measurement period of no more than 12 months 
that begins on any date between the employee’s start date 
and the first day of the first calendar month following the 
employee’s start date.  The time for determining whether a 
variable-hour employee meets the plan’s hours of service per 
period eligibility condition will not be considered as designed 
to avoid compliance with the 90-day waiting period limitation 
if coverage is made effective no later than 13 months from the 
employee’s start date, plus, if the employee’s start date is not 
the first day of a calendar month, the time remaining until the 
first day of the next calendar month.  The employer cannot 
impose an additional 90-day waiting period in addition to the 
time spent in the measurement period.  

The proposed regulations provide that if a group health plan 
or carrier conditions eligibility on any employee (part-time or 
full-time) having completed a number of cumulative hours 
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of service, the eligibility condition is not considered to be 
designed to avoid compliance with the 90-day waiting period 
limitation if the cumulative hours-of-service requirement does 
not exceed 1,200 hours.  The plan’s waiting period must begin 
once the new employee satisfies the plan’s cumulative hours-
of-service requirements and may not exceed 90 days.  This 
provision is designed to be a one-time eligibility requirement 
only.  

Multiemployer Plans

The Departments recognize that multiemployer plans 
maintained pursuant to collective bargaining agreements 
have unique operating structures and may include different 
eligibility conditions based on the participating employer’s 
industry or the employee’s occupation. The proposed 
regulations provide that the proposed rules provide flexibility 
to both multiemployer and single-employer health plans to 
meet their needs in defining eligibility criteria, while also 
ensuring that employees are protected from excessive 
waiting periods.  The Departments are looking for comments 
on this issue.

Carrier Responsibility

The 90-day waiting period limitation applies to both group 
health plans (including the plan sponsor) and to carriers.  
The proposed regulations clarify that to the extent coverage 
under a plan is insured by a carrier, the carrier is permitted 
to rely on the eligibility information reported to it by the 
employer and will not be considered to violate the 90-day 
waiting period requirement with respect to its administration 
of any waiting period, if the following conditions are satisfied:

 •  the carrier requires the plan sponsor to make a 
representation regarding the terms of any eligibility 
conditions or waiting periods imposed by the plan 
sponsor before an individual is eligible to become 
covered under the terms of the employer’s plan (and 
requires the plan sponsor to update this representation 
with any changes), and

 •  the carrier has no specific knowledge of the imposition 
of a waiting period that would exceed the permitted 90-
day period.

Changes to HIPAA Regulations

The Affordable Care Act made changes to existing HIPAA 
portability regulations, including permitted pre-existing 
condition exclusions and annual and lifetime dollar limits on 
essential benefits.  The proposed regulations amend existing 
rules to:

 •  remove provisions superseded by the prohibition on 
pre-existing condition exclusions including eliminating 
the requirement to provide certificates of creditable 
coverage as of December 31, 2014; and 

 •  amend certain examples contained in the regulations 
to conform to the changes under the ACA, including the 
prohibition on lifetime and annual dollar limitations and 
coverage for children up to age 26.  

Effective Date

These proposed regulations may be relied upon at least 
through the end of 2014.  If any more restrictive guidance on 
the 90-day waiting period limitation is issued, such guidance 
would not be effective prior to January 1, 2015.  

Required Action

Employers should review existing waiting periods to 
determine compliance for the first plan year that begins on 
or after January 1, 2014.  Large employers subject to an 
assessable payment (the employer penalty) will need to 
pay special attention to these waiting period rules.  While 
the waiting period applies based on the first plan year that 
begins in 2014, complications may arise for a large employer 
with a non-calendar year plan and a waiting period longer 
than 90 days, if that employer does not qualify for transition 
relief (which delays the application of the employer penalty 
to the first fiscal plan year that begins in 2014).  Large 
employers in this situation may wish to shorten the waiting 
period to 90 days or less, effective no later than January 1, 
2014, since employer penalty assessments could apply as of 
that date.
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Health reform calls for a new insurance marketplace, specifically for small businesses, starting next year.  The Small Business 
Health Options Program (SHOP) is designed to assist small businesses (1-100 employees) to buy more affordable health 
insurance on the Exchange instead of going through one broker.  

The SHOP was scheduled to open in 2014, but full implementation has been delayed due to “operational challenges.”  There 
has been some confusion about this in the industry -- this does not mean the SHOP will not open.  Rather, the SHOP will 
open, but instead of having the “employee choice” option, where employers select a level of coverage and employees choose 
any Qualified Health Plan from any carrier at that level, there will be only one insurance choice.  This delay is for the 33 states 
in which the Federal Government runs the Exchange; states running their own Exchanges will have the option to delay having 
their SHOP open in 2014.  For this one year delay, an employer will only be able to select from one Qualified Health Plan from 
a carrier to offer its employees.  It is expected that the SHOP will be fully operational in 2015.  

We will continue to keep you apprised of any further developments.

Health Reform 
SHOP Exchange Delay
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Individuals and small employers will be able to purchase 
private health insurance through a new marketplace called 
“The Exchange” beginning in 2014. Each state that chooses 
to operate an Exchange must also establish a Small Business 
Health Options Program (“SHOP”) that assists eligible small 
businesses in providing health insurance options for their 
employees. HHS has also provided for a federally facilitated 
SHOP (“FF SHOP”) in states such as Texas and Louisiana 
that will not establish a state-based Exchange. Participation in 
the SHOP is strictly voluntary for small employers. However, 
beginning in 2014, purchasing group health coverage through 
a SHOP will be the only way for certain small employers to 
obtain a small business health care tax credit.

Special Enrollment

The special enrollment period for the SHOP aligns with 
the HIPAA Special Enrollment Rule, allowing individuals 
30 days to request an election change for most applicable 
triggering events (e.g., en employee or dependent losing 
group coverage or an employee gaining a dependent 
through marriage, birth or adoption). Where an employee 
or dependent becomes eligible for Medicaid or SCHIP, the 
employee or dependent would have 60 days to request an 
election change.

Delay for Employee Choice Model

In a previous rule, both state-operated SHOPs and FF 
SHOPs were required to allow employers the option to offer 
employees all qualified health plans (“QHPs”) at a metal 
level of coverage (bronze, silver, gold, or platinum), chosen 
by the employer, and the SHOP could allow employers to 
offer one or more QHPs to qualified employees by other 
methods. However, there were some concerns as to whether 
(i) issuers could meet deadlines for submission of small 
group market QHPs given the new small group market rating 
rules; (ii) issuers could complete enrollment and accounting 
changes required to interact with the SHOP enrollment and 
premium aggregation systems required by employee choice; 
and (iii) there would be adequate time to educate employers, 
employees and brokers about the employer and employee 
choices available in the SHOP. 

CMS now proposes that the employer choice requirements 
for both state-based SHOPs and FF SHOPs will be effective 
January 1, 2015. In 2014, state-based SHOPs (but not FF 
SHOPs) could elect to offer employee choice for plan years 
beginning before January 1, 2015. This transitional policy 
is intended to provide additional time to prepare for an 
employee choice model and to increase the stability of the 
small group market while providing small groups with the 

Health Reform 
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benefits of SHOP in 2014 (such as choice among competing 
QHPs and access for qualifying small employers to the small 
business health insurance tax credit). 

Employer Size

A small employer is an employer that employed an average of 
at least one but not more than 100 employees on business days 
during the preceding calendar year, and employs at least one 
employee on the first day of the plan year. Before 2016, a state 
will have the option to define “small employer” by substituting 
50 for 100 in the standard definition. For purposes of counting 
employees to determine whether an employer is a small 
employer (and thus SHOP eligible), the final regulations adopt 
the employer penalty counting method which includes counting 
full-time employees (as well as part-time employees as a 
fraction). These counting rules apply in 2014 for FF SHOPs, 
but a transitional rule allows state-operated SHOPs to rely on 
state counting methods – which in some states may not include 
part-time employees – for determining group size and status as 
a full-time employee until 2016.

Minimum Participation

Under the earlier final Exchange establishment regulations, 
a state-operated SHOP may have minimum participation 
requirements as long as they are based on the rate of employee 
participation in the SHOP, not on the rate of employee 
participation in any QHP of a particular issuer. The final 
regulations adopt a default minimum participation rate for an FF 
SHOP of 70%, also calculated at the level of the participation 
of the employees of the employer in the FF SHOP and not 
enrollment in a single QHP.

The final regulations provide that insurers cannot deny coverage 
to small employers for failure to satisfy minimum participation or 
contribution requirements (i.e., coverage is guaranteed available). 
However, the final regulations continue to allow an insurer to 
refuse to renew a group policy in the small group market if 
the employer fails to satisfy an employer contribution or group 
participation rule under applicable state law (i.e., coverage is not 
guaranteed renewable). This inconsistent result, of guaranteed 
availability but no renewability, is good news for employers in the 
small group market that are large enough to be subject to the 
employer penalty taxes. It means they will at least be able to offer 
coverage to reduce or avoid penalties, but unfortunately, may be 
forced to switch insurers every year.v
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The 2014 limits for HSAs have been released by the IRS in Revenue Procedure 2013-25. The HSA contribution limits and 
high deductible health plan out-of-pocket maximums are up slightly over 2013. The HDHP minimum required deductibles have 
stayed the same.

Minimum Annual Deductibles

For 2014, the minimum annual deductible for a plan to be considered a “high deductible health plan”, or “HDHP” is still $1,250 
for single coverage and $2,500 for family coverage (no change from 2013 levels).

Out-of-Pocket Maximums

The maximum out-of-pocket maximums for HDHPs for 2014 will increase to $6,350 for single coverage and $12,700 for family 
coverage (2013 levels are $6,250 single/ $12,500 family).

Annual Individual Contribution Limit

The maximum permitted contribution to the HSA on behalf of an individual increases slightly to $3,300 for an individual with 
single coverage and $6,550 for an individual with family coverage (2013 levels are $3,250 single/ $6,450 family).

Catch-Up Contributions

For those age 55 or older, the catch-up contributions will continue to be $1,000.

In cases where the HDHP renewal date is after the beginning of the calendar year, any required changes to the annual 
deductible or out-of-pocket maximum may be implemented as of the next renewal date.  

Rev. Proc. 2012-26 can be found at: http://www.irs.gov/pub/irs-drop/rp-13-25.pdf

Health Reform 
2014 HSA Limits
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Open enrollment for health insurance coverage through 
the Exchange (now referred to as the Health Insurance 
Marketplace) begins October 1, 2013. The Affordable Care 
Act creates a new Fair Labor Standards Act (FLSA) section 
that requires employers to provide each employee at the time 
of hiring, as well as current employees, a written notice that 
includes information regarding the new Health Insurance 
Marketplace. Earlier materials referred to this notice as the 
“Exchange Notice,” however, it is now referred to as the 
“Notice of Coverage Options.” 

The notification requirement was initially effective March 1, 
2013; however, the Department of Labor delayed it until after 
guidance is issued. The DOL just released Technical Release 
2013-02, containing temporary guidance and model notices. 
Employers may use the model notices and may rely on this 
guidance prior to the October 1, 2013 applicability date. 

Who is Required to Provide the Notice?

All employers subject to the FLSA are required to provide 
the Notice of Coverage Options, regardless of whether a 
health plan is offered by the employer. Employers subject 
to the FLSA include employers that employ one or more 

employees who are engaged in, or produce goods for, 
interstate commerce. For most firms, a test of not less than 
$500,000 in annual dollar volume of business applies. Other 
entities covered by the FLSA and subject to this notification 
requirement include hospitals, schools, federal, state and 
local governments. Employers will need to determine if 
they are subject to the FLSA. General guidance relating to 
the applicability of the FLSA (which includes an internet 
compliance assistance tool to determine applicability of the 
FLSA) can be found through the Department of Labor’s 
Wage and Hour Division (www.dol.gov/elaws/esa/flsa/scope/
screen24.asp). 

It is important to note that employers must provide the Notice 
of Coverage Options – insurance carriers and third-party 
administrators of group health plans are not responsible for 
providing the Notice on behalf of an employer.

Who Must Receive the Notice?

The Notice must be provided to each employee, regardless 
of plan enrollment status or of part-time or full-time status. 
Employers are not required to provide the Notice to spouses 
or dependents who are not employees.

Health Reform 
Guidance Issued on Notice of Exchange
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When and How Must the Notice be Provided?

For new hires, employers must provide the Notice to each 
new employee at the time of hiring beginning October 1, 
2013. For 2014, the DOL will consider a Notice to be provided 
at the time of hiring if the Notice is provided within 14 days of 
an employee’s start date.

For employees who are current employees prior to October 
1, 2013, employers must provide the Notice no later than 
October 1, 2013. The Notice is required to be provided 
automatically, free of charge. 

The Notice is required to be provided in writing in a manner 
calculated to be understood by the average employee. It may 
be provided by first-class mail, but also may be provided 
electronically if the requirements of the DOL’s electronic 
disclosure safe harbor are met. 

What Must the Notice Provide?

The Notice must inform employees of the existence of a new 
Marketplace, as well as contact information and a description 
of the services provided by a Marketplace. The Notice must 
also inform the employee that the employee may be eligible 
for a premium tax credit if the employee purchases a qualified 
health plan through the Marketplace. Additionally, the Notice 
must include a statement informing the employee that if 
the employee purchases a qualified health plan through 
the Marketplace, the employee may lose the employer 
contribution, if any, to any health benefits plan offered by the 
employer and that all or a portion of such contribution may be 
excludable from income for federal income tax purposes. 

COBRA Model Election Notice

Some qualified beneficiaries may want to consider and 
compare health coverage alternatives to COBRA continuation 
coverage that are available through the Marketplace. The 
DOL’s model COBRA election notice has been revised to help 
make qualified beneficiaries aware of other coverage options 
available in the new Marketplace. As with all earlier model 
notices, in order to use this model election notice properly, the 
plan administrator must complete it by filling in the blanks with 
the appropriate plan information. Use of the model election 
notice, when appropriately completed, will be considered by 
the DOL to be good faith compliance with the election notice 
content requirements of COBRA. 

Model Notices

The DOL provides two model Notices that will satisfy 
this requirement. One Notice applies to employers who 
offer a health plan to some or all employees. The other 
Notice applies to employers that do not offer a health plan. 
Employers will need to complete Part B of the applicable 
notice with the requested information. If the employer 
offers a health plan, the employer must provide some basic 
information about the health plan coverage, including who 
is eligible for coverage and whether the coverage satisfies 
minimum value and is intended to be affordable based upon 
employee wages. The model Notices can be found as follows: 

• Model Notice for employers who offer a health plan to 
some or all employees: 
www.dol.gov/ebsa/pdf/FLSAwithplans.pdf

• Model Notice for employers who do not offer a health 
plan:  
www.dol.gov/ebsa/pdf/FLSAwithoutplans.pdf

• Revised COBRA Model Election Notice (which includes a 
redline version of the May 2013 changes): 
www.dol.gov/ebsa/cobra.html
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Effective the first plan year that begins on or after January 1, 
2014, all non-grandfathered group health plans (both insured 
and self-insured) , regardless of size, must comply with annual 
cost-sharing limitations on out-of-pocket maximums that 
are the same as the limits that apply to HSA-qualified high 
deductible health plans. These limits are adjusted annually. For 
2014, the limits are $6,350 for single coverage and $12,700 for 
family coverage.

The Departments of Labor, Health and Human Services and 
the Treasury have indicated they will issue further guidance 
on this, but existing guidance provides what constitutes cost-
sharing, whether the limits apply for out-of-network services, 
and how to treat carve-out arrangements, as discussed below. 

Cost-Sharing

Cost-sharing includes deductibles, coinsurance, copays, or 
similar charges and any other expenditure required by the 
health plan which is a qualified medical expense with respect 
to any essential benefits offered under the plan. Cost-sharing 
does not include premiums, balance billing amounts for non-
network providers, or spending for non-covered services. 

Out-of-Network Services

The limits on out-of-pocket maximums do not apply for out-of-
network services; they only apply in-network.  Where a plan 
uses a network of providers, cost-sharing paid by, or on behalf 
of, an enrollee for benefits provided outside of such network 
shall not count towards the annual limitation on cost-sharing. 
However, special rules apply with respect to emergency 
services.

Carve-Out Arrangements

Currently, plans that utilize multiple service providers to help 
administer benefits (such as a third-party administrator for 
major medical coverage and a separate pharmacy benefit 
manager) may impose different levels of out-of-pocket 
limitations and may utilize different methods for crediting 
participants’ expenses against any out-of-pocket maximums. 
These processes will need to be coordinated with the various 
vendors to ensure compliance with these new annual cost-
sharing limits.

Health Reform 
Annual Limits on Cost-Sharing

Issued date: 05/09/13
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The Departments created a safe harbor that applies only to 
the first plan year that begins on or after January 1, 2014. The 
safe harbor allows a group health plan that utilizes more than 
one service provider to administer benefits that are subject 
to the annual limitation on out-of-pocket maximums to satisfy 
this requirement in this first year if two conditions are met: (1) 
the plan complies with all the requirements with respect to its 
major medical coverage (excluding, for example, prescription 
drug coverage); and (2) to the extent the plan includes an 
out-of-pocket maximum on coverage that does not consist 
solely of major medical coverage (for example, if a separate 
out-of-pocket maximum applies with respect to prescription 
drug coverage), such out-of-pocket maximum does not exceed 
the prescribed threshold. Therefore, for 2014, where the out-
of-pocket maximum is $6,350, both the major medical and 
separate prescription drug plan may each satisfy this threshold 
independently. After 2014, the entire plan cannot impose a 
total annual limitation that exceeds the mandated threshold, so 
coordination between the benefits will be required. 

Action to Take

Employers subject to this requirement should review existing 
coverage to determine whether adjustments will be needed 
to ensure that the appropriate categories (e.g., deductibles, 
copays) are applied to the out-of-pocket maximum. If employers 
currently use multiple service providers to administer benefits, 
they will need to confirm compliance with the relief available for 
2014 and make sure there will be coordination between vendors 
to appropriately administer benefits in the future.
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Under health care reform, plan participants and beneficiaries 
must be provided a 4-page summary of benefits and 
coverage (“SBC”) and uniform glossary. This requirement is 
effective for open enrollment periods that begin on or after 
September 23, 2012. For participants and beneficiaries 
who enroll in group health plan coverage outside of open 
enrollment (e.g., newly eligible individuals and special 
enrollees), the SBC must be provided beginning on the first 
day of the first plan year that begins on or after September 
23, 2012. This requirement is an ongoing one and, as open 
enrollment season approaches, the Departments of Labor, 
Health and Human Services, and Treasury have issued 
updated guidance and a revised SBC template that includes 
some important changes.

Original SBC Template

The first SBC did not address whether a plan provides 
minimum essential coverage and whether the plan’s share 
of the total allowed costs of benefits provided under the plan 
meets applicable minimum value requirements (that is, the 
plan’s share of the total allowed costs of benefits provided 

under the plan is not less than 60% of such costs). Beginning 
in 2014, minimum essential coverage and minimum value are 
important for the following reasons:

• individuals need to be enrolled in minimum essential 
coverage to avoid the individual mandate tax;

• individuals may be eligible for a subsidy to purchase 
coverage in an Exchange marketplace if they are not 
offered minimum essential coverage or are offered 
minimum essential coverage that is unaffordable or does 
not meet minimum value; and

• large employers will pay a penalty when they do not offer 
minimum essential coverage to their full-time employees 
and their dependents or, with respect to their full-time 
employees, they offer employee-only coverage that is 
unaffordable or does not meet minimum value and a full-
time employee within 100-400% of the Federal Poverty 
Level receives a subsidy to enroll in the Exchange.

Health Reform 
New FAQs on SBC
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Updated SBC Template

An updated SBC template and sample completed SBC was 
issued by the Departments and is available for all group 
health plans with respect to coverage beginning on or after 
January 1, 2014, and before January 1, 2015 (the second 
year of applicability). The only change to the SBC template 
and sample completed SBC is the addition of statements of 
whether the plan provides minimum essential coverage and 
whether the plan meets the minimum value requirements. 
On page 4 of the SBC template (and illustrated on page 6 
of the sample completed SBC), a plan should indicate in 
the designated entry on the SBC template that the plan or 
coverage “does” or “does not” provide minimum essential 
coverage and whether the plan or coverage “does” or “does 
not” meet applicable minimum value requirements. 

The guidance also states that for the Important Questions 
chart on page 1 of the SBC, in the Answers column, the plan 
should respond “No” where the template asks “Is there an 
overall limit on what the plan pays?” as plans are generally 
prohibited from imposing annual dollar limits on essential 
benefits for the first plan year that begins on or after January 
1, 2014. Further, in the Why This Matters column, the plan 
must show the following language: “The chart starting on 
page 2 describes any limits on what the plan will pay for 
specific covered services, such as office visits.” Plans should 
continue to include information regarding annual or lifetime 
dollar limits on specific covered benefits as required in the 
chart starting on page 2 of the SBC (in the Limitations & 
Exceptions column), as described in the Instructions for 
Completing the SBC (for either group or individual health 
coverage, as applicable). 

There are no changes to the uniform glossary or the 
Instructions for Completing the SBC. There are also no 
additional coverage examples for 2014. 

What if it’s an Administrative Burden to Add 
to the SBC at this Point?

If a plan or insurance carrier is already working on its SBC 
for the second year of applicability and is unable to modify 
the SBC template for disclosures required to be provided with 
respect to the second year of applicability, the Departments 
will not take any enforcement action against a plan or 
carrier for using the template authorized for the first year 
of applicability, provided that the SBC is furnished with a 

cover letter or similar disclosure stating whether the plan 
does or does not provide minimum essential coverage and 
whether the plan does or does not meet the minimum value 
requirement. The following language can be used for these 
statements:

Does this Coverage Provide Minimum Essential 
Coverage? The Affordable Care Act requires most people 
to have health care coverage that qualifies as “minimum 
essential coverage.” This plan or policy [does/does 
not] provide minimum essential coverage.

Does this Coverage Meet the Minimum Value 
Standard? The Affordable Care Act establishes a 
minimum value standard of benefits of a health plan. The 
minimum value standard is 60% (actuarial value). This 
health coverage [does/does not] meet the minimum 
value standard for the benefits it provides.

Safe Harbors

In prior FAQs, the Departments provided safe harbors and 
other enforcement relief for the first year of applicability. In 
the new FAQs, the Departments clarify that their approach 
is to assist plans who are working diligently and in good 
faith to understand and come into compliance with the new 
law, rather than to impose penalties. Accordingly, these safe 
harbors and relief are extended through the end of the second 
year of applicability. 

Templates

The updated SBC template (authorized for the second year 
of applicability) can be found at: www.dol.gov/ebsa/pdf/
correctedsbctemplate2.pdf. For a sample completed SBC 
(authorized fro second year of applicability), visit: www.dol.
gov/ebsa/pdf/CorrectedSampleCompletedSBC2.pdf.
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Health Reform 
Guidance Released on Affordability and Minimum Value

Issued date: 06/05/13

In order to receive a subsidy in the Health Insurance 
Marketplace (formerly referred to as the Exchange), generally 
an individual must not be eligible for affordable coverage 
under an eligible employer sponsored plan that provides 
minimum value. Additionally, large employers looking to avoid 
penalty exposure must offer all full-time employees (and their 
dependents) affordable coverage that meets minimum value. 
Although final regulations were published back in February, 
further clarification was needed on the health benefits 
considered in determining the share of benefit costs paid by 
a plan.

The IRS recently issued a proposed rule that addresses a 
number of important affordability and minimum value issues, 
discussed briefly below.

Affordability

Affordable coverage generally means that the employee’s 
cost for self-only coverage does not exceed 9.5% of the 
employee’s household income. Under available safe harbors, 
employers may determine affordable coverage based on the 
following:

• The employee’s W-2 wages as determined at the end of 
the year on an employee-by-employee basis.

• The employee’s computed monthly wages (for hourly 
employees, the employee’s hourly rate of pay multiplied 
by 130 hours; for salaried employees, the monthly salary).

• Federal poverty level for a single individual.

HRAs and HSAs

The proposed regulations provide that HSA funds may not 
be taken into account in determining whether the employer’s 
coverage is affordable since HSA funds generally cannot be 
used to reduce premium costs in a group health plan. HRA 
contributions for a current year, on the other hand, may in 
some cases be included in the affordability determination. 
Amounts newly made available under an HRA that is 
integrated with an eligible employer sponsored plan for the 
current plan year are taken into account in determining 
affordability to the extent an employee may use the funds to 
pay premiums toward the employee’s required contribution. 
However, this is not a common plan design -- for a variety 
of reasons, it is more common for the HRA funds to only 
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reimburse cost-sharing under the employer-provided group 
medical plan than to allow for premium reimbursement 
through the HRA.

Wellness Plans

The proposed regulations provide that affordability of an 
employer sponsored plan is determined by assuming that 
each employee fails to satisfy the requirements of a wellness 
program, except the requirements of a nondiscriminatory 
wellness program related to tobacco use. So, if an employer 
offers a wellness incentive under a health plan that will reduce 
an employee’s share of the premium costs because the 
employee is either a non-smoker or completes a reasonable 
alternative program (e.g., a smoking cessation course), 
affordability would be determined based on the premium 
that includes this tobacco-related wellness incentive. But, if a 
plan has a wellness incentive that will reduce an employee’s 
share of the premium cost because the employees maintains 
a Body Mass Index below a certain level, affordability would 
no t be determined based on the premium that includes the 
wellness discount. Only incentives related to tobacco use may 
be counted toward the premium mount used to determine 
affordability. 

Minimum Value

An eligible employer sponsored plan provides minimum value 
only if the plan’s share of the total allowed costs of benefits 
provided to an employee (the minimum value percentage) 
is at least 60%. There are several methods for determining 
minimum value:

• the minimum value calculator (http://cciio.cms.gov/
resources/regulations/index.html#pm);

• a safe harbor;

• actuarial certification; and

• for small groups, a metal level (bronze, silver, gold or 
platinum).

In the preamble to the proposed regulations, the guidance 
proposes certain designs as minimum value safe harbors if 
the plans cover all of the benefits included in the minimum 
value calculator. It is anticipated that future guidance will 
provide that the safe harbors are examples of plan designs 
that would clearly satisfy the 60% threshold if measured using 
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the minimum value calculator. This would be a simple way 
for a typical plan to determine whether it meets the minimum 
value threshold without having to utilize the minimum value 
calculator. The following designs were proposed

• A plan with a $3,500 integrated medical and drug 
deductible, 80% plan cost-sharing, and a $6,000 
maximum out-of-pocket limit for employee cost-sharing.

• A plan with a $4,500 integrated medical and drug 
deductible, 70% plan cost-sharing, a $6,400 maximum 
out-of-pocket limit, and a $500 employer contribution to 
an HSA.

• A plan with a $3,500 medical deductible, $0 drug 
deductible, 60% medical plan expense cost-sharing, 
75% plan drug cost-sharing, $6,400 maximum out-of-
pocket limit, and drug copays of $10/$20/$50 with 75% 
coinsurance for specialty drugs. 

These designs will need to be adjusted for non-grandfathered 
plans as the maximum out-of-pocket amount for self-only 
coverage will be $6,350 in 2014, a limit announced after 
issuance of these proposed regulations. 

HSAs and HRAs

The proposed regulations provide that employer contributions 
for the current plan year to HSAs that are offered with an 
eligible employer sponsored plan are taken into account for 
that plan year toward the plan’s minimum value percentage. 
Similarly, HRA contributions for a current year may, in some 
cases, be included in the minimum value determination. 
Amounts newly made available for the current plan year in an 
HRA that is integrated with an eligible employer sponsored 
plan are taken into account for that plan year towards the 
plan’s minimum value percentage provided the HRA funds 
may only be used to reduced cost-sharing for covered 
medical expenses (and not toward premiums). 

Wellness Plans

The proposed regulations provide that wellness programs 
that provide incentives that affect deductibles, coinsurance, 
copays, or other cost-sharing provisions based on satisfaction 
of certain wellness activities can be taken into account in 
determining minimum value, to the extent the incentives relate 
to tobacco use. However, wellness program incentives that do 
not relate to tobacco use are treated as “not earned” and not 
taken into account in determining minimum value. 

Transition Relief

For plan years beginning before January 1, 2015, affordability 
(with respect to premium contributions) and minimum value 
(with respect to cost-sharing) can be determined as if the 
employee satisfied the requirement of any wellness program, 
including one unrelated to tobacco use as follows:

• To the extent of the reward as of May 3, 2013, expressed 
either as a dollar amount or a fraction of the total required 
employee contribution to the premium (or the employee 
cost-sharing if applicable);

• Under the terms of the wellness program as in effect on 
May 3, 2013; and

• With respect to an employee who is in a category or 
employees eligible under the terms of the wellness 
programs as in effect on May 3, 2013 (regardless of 
whether the employee was hired before or after that date).

It appears the transition relief does not apply to any new 
wellness incentive, increased wellness incentive, or a more 
difficult standard to obtain the reward in effect after May 
3, 2013. For example, a group health plan that increases 
standards-based wellness incentives, as permitted by health 
care reform, from 20% to 30% of the premium for the first plan 
year that begins on or after January 1, 2014 will not be able 
to use this transition relief. Thus, affordability and/or minimum 
value will be determined based solely on incentives related to 
tobacco use, and the plan must treat any other incentive as 
unearned for affordability/minimum value purposes.
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Reminder 
Form 5500 Filing

Issued date: 06/12/13

For calendar year-end plans, the 2012 Form 5500 is due to be filed electronically on EFAST2 no later than July 31, 2013.

Most health and welfare plans (e.g., medical, dental and life insurance plans) are required by ERISA to file Form 5500 with the 
Department of Labor by the last day of the seventh month following the end of plan year unless an extension (Form 5558) is 
completed and mailed to the IRS.

In general, a plan with fewer than 100 covered employees as of the first day of the plan year that is unfunded (no trust) or fully 
insured is exempt from this requirement. Certain other exceptions apply, such as for church plans and governmental plans.

Form 5500 also applies to retirement plans, regardless of employee count.

For further assistance, please contact your Account Executive.
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Health Reform 
Final Wellness Regulations Issued

The Departments of Treasury, Labor and Health and Human 
Services issued final regulations regarding nondiscriminatory 
wellness programs in group health coverage under the 
Affordable Care Act. The final regulations generally apply to 
group health plans and carriers for plan years beginning on or 
after January 1, 2014. 

Background

HIPAA generally prohibits group health plans and carriers 
from discriminating against individual participants and 
beneficiaries in eligibility, benefits, or premiums based on a 
health factor. An exception to the general rule allows wellness 
programs that reward employees based on a health factor 
complying with the 5 HIPAA requirements, including capping 
the reward at 20% of the cost of coverage and offering a 
reasonable alternative standard to obtain the reward to 
any individual for whom it is unreasonably difficult due to a 
medical condition (includes nicotine addiction) or for whom 
it is medically inadvisable to satisfy the otherwise applicable 
standard. 

Final regulations were issued in May 2013 which make some 
changes to these rules as follows:

• The maximum permissible reward under a health 
contingent wellness program is increased from 20% 
to 30% of the total cost of coverage and allows for a 
maximum permissible reward up to 50% for wellness 
programs designed to prevent or reduce tobacco use;

• There are now two types of health contingent wellness 
programs: outcome-based and activity-based;

• The rules clarify that they apply whether the premium 
differential is a reward or penalty;

• In an outcome-based wellness program, the reasonable 
alternative to qualify for the reward is available to any 
individual who cannot satisfy the initial measurement, 
test, or screening associated with the program; and

• The rules provide sample language to satisfy notification 
requirements with respect to wellness programs.

Issued date: 07/02/13
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The rules regarding participation-only plans remain 
unchanged. Below you will find a brief summary of the HIPAA 
wellness rule, as amended by the regulations.

Types of Wellness Programs

Participatory Wellness Programs

A wellness program is a participatory wellness program 
if none of the conditions for obtaining a reward is based 
on an individual satisfying a standard that is related to a 
health factor or if the program does not provide a reward. 
A participatory wellness program does not violate HIPAA 
as long as participation in the program is made available to 
all similarly situated individuals, regardless of health status. 
Examples of participatory wellness programs include:

• A program that reimburses employees for all or part of 
the cost for membership in a fitness center.

• A diagnostic testing program that provides a reward for 
participation in that program and does not base any part 
of the reward on outcomes. 

• A program that encourages preventive care through the 
waiver of the copayment or deductible requirement under 
a group health plan for the costs of, for example, prenatal 
care or well-baby visits.

• A program that reimburses employees for the costs of 
participating, or that otherwise provides a reward for 
participating, in a smoking cessation program without 
regard to whether the employee quits smoking.

• A program that provides a reward to employees for 
attending a monthly, no-cost health education seminar.

• A program that provides a reward to employees who 
complete a health risk assessment regarding current 
health status, without any further action required by the 
employee with regard to the health issues identified as 
part of the assessment.

 
Health Contingent Wellness Programs

A health contingent wellness program is a program that requires 
an individual to satisfy a standard related to a health factor 
to obtain a reward. There are two types of health contingent 
wellness programs: activity-only and outcome-based. 
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Activity-Only Wellness Programs

An activity-only wellness program requires an individual to 
perform or complete an activity related to a health factor in 
order to obtain a reward but does not require the individual to 
attain or maintain a specific health income. Examples of these 
programs include: walking, diet or exercise programs, which 
some individuals may be unable to participate in or complete 
(or have difficulty participating in or completing) due to a 
health factor such as severe asthma, pregnancy, or a recent 
surgery.

Outcome-Based Wellness Programs

An outcome-based wellness program requires an individual 
to attain or maintain a specific health outcome (such as not 
smoking or attaining certain results on biometric screenings) 
in order to obtain a reward. This type of program will typically 
have an alternative pathway for individuals who do not attain 
or maintain the specific health outcome such as compliance 
with an educational program or an activity to obtain the same 
reward. The alternative will not cause the program to not be 
considered an outcome-based program if a measurement, 
test or screening is used as part of an initial standard and 
individuals who meet the standard are granted the reward. 
For example, if a wellness program tests individuals for high 
blood pressure and provides a reward to individuals identified 
as within a normal or health range, while requiring individuals 
who are outside that normal or healthy range (or at risk) to 
take additional steps (such as meeting with a health coach, 
taking a walking or exercise program or complying with a 
health care provider’s plan of care) to obtain the same reward, 
the program is an outcome-based wellness program. 

Rewards

A reward includes both obtaining a reward and avoiding a 
penalty. Examples of a reward include:

• Discount

• Rebate of a premium or contribution

• Waiver of all or part of a cost-sharing mechanism 

• Additional benefit

• Any financial or other incentive

Examples of a penalty include:

• Absence of a premium surcharge

• Other financial or nonfinancial disincentive

 HIPAA’s Rules for Health Contingent 
Wellness Programs, As Amended

Health contingent wellness programs must comply with 5 
HIPAA requirements as set forth below.

Frequency of opportunity to qualify

The program must give individuals eligible for the program 
the opportunity to qualify for the reward under the program at 
least once per year.

Size of reward

Effective for plan years that begin on or after January 1, 
2014, the reward, together with the reward for other health 
contingent wellness programs with respect to the plan, must 
not exceed 30% of the total cost of employee-only coverage 
under the plan. For programs designed to reduce or prevent 
tobacco use, the reward may be increased up to 50% of the 
total cost of employee-only coverage. If the health contingent 
program provides rewards for tobacco related activities as 
well as non-tobacco related activities, the combined total 
reward cannot exceed 50% of the total cost of coverage and, 
when tested separately, the reward unrelated to tobacco use 
cannot exceed the 30% threshold. 

If, in addition to employees, any class of dependents (such as 
spouses, or spouses and dependent children) may participate 
in the wellness program, the reward must not exceed the 
applicable 30%/50% based on the total cost of the coverage 
in which an employee and any dependents are enrolled. The 
cost of coverage is determined based on the total amount 
of employer and employee contributions towards the cost of 
coverage for the benefit package under which the employee 
is (or the employee and any dependents are) receiving 
coverage. Rewards offered in connection with a participatory 
wellness program are not taken into account for purposes of 
the 30%/50% thresholds. 
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Reasonable design

The program must be reasonably designed to promote health 
or prevent disease. A program does so if it has a reasonable 
chance of improving the health of, or preventing disease in, 
participating individuals and it is not overly burdensome, 
is not a subterfuge for discriminating based on a health 
factor, and is not highly suspect in the method chosen to 
promote health or prevent disease. This determination is 
based on all the relevant facts and circumstances. The new 
rules clarify that, in order to satisfy this requirement, an 
outcome-based wellness program must make a reasonable 
alternative standard available to qualify for the reward to 
any individual who does not meet the initial standard based 
on a measurement, test, or screening that is related to 
a health factor. Individuals cannot be required to have a 
medical condition or medical necessity in order to receive the 
alternative. 

Uniform availability and reasonable alternative standards. 
The full reward under the health contingent wellness program 
must be available to all similarly situated individuals. A reward 
under an activity-only wellness program is not available to all 
similarly situated individuals for a period unless the program 
allows a reasonable alternative standard (or waiver of the 
otherwise applicable standard) for obtaining the reward for 
any individual for whom, for that period (a) is unreasonably 
difficult due to a medical condition to satisfy the otherwise 
applicable standard, and (b) it is medically inadvisable to 
attempt to satisfy the otherwise applicable standard. A reward 
under an outcome-based wellness program is not available 
to all similarly situated individuals for a period unless the 
program allows a reasonable alternative standard (or waiver 
of the otherwise applicable standard) for obtaining the reward 
for any individual who does not meet the initial standard 
based on the measurement, test or screening. This is a 
broader requirement than what is required for activity-based 
programs. 

For both types of wellness programs, while plans and 
issuers are not required to determine a particular reasonable 
alternative standard in advance of an individual’s request 
for one, if either (a) or (b) above applies, a reasonable 
alternative standard must be furnished by the plan or issuer 
upon the individual’s request or the condition for obtaining the 
reward must be waived. All the facts and circumstances are 
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taken into account in determining whether a plan or issuer has 
furnished a reasonable alternative standard, including but not 
limited to the following:

• If the reasonable alternative standard is completion of an 
educational program, the plan or issuer must make the 
educational program available or assist the employee in 
finding such a program (instead of requiring an individual 
to find such a program unassisted), and may not require an 
individual to pay for the cost of the program.

• The time commitment required must be reasonable (e.g., 
requiring attendance nightly at a one-hour class would be 
unreasonable).

• If the reasonable alternative standard is a diet program, the 
plan or issuer is not required to pay for the cost of food but 
must pay any membership or participation fee.

• If an individual’s personal physician states a plan standard 
(including, if applicable, the recommendations of the 
plan’s medical professional) is not medically appropriate 
for that individual, the plan or issuer must provide a 
reasonable alternative standard that accommodates the 
recommendations of the individual’s persona physician with 
regard to medical appropriateness. Plans and issuers may 
impose standard cost sharing under the plan or coverage 
for medical items and services furnished pursuant to the 
physician’s recommendations. 

For an activity only wellness program, if reasonable under the 
circumstances, a plan or issuer may seek verification, such as a 
statement from an individual’s personal physician, that a health 
factor makes it unreasonably difficult for the individual to satisfy, 
or medically inadvisable for the individual to attempt to satisfy, 
the otherwise applicable standard of an activity-only wellness 
program. For an outcome-based wellness program it is not 
reasonable to seek such verification, however, if a plan or issuer 
provides an alternative standard to the otherwise applicable 
measurement, test or screening that involves an activity that is 
related to a health factor, then the rules for activity-only wellness 
programs apply to that component of the wellness program and 
the play or issuer may, if reasonable under the circumstances, 
seek verification that it is unreasonably difficult due to a medical 
condition for an individual to perform or complete the activity (or 
it is medically inadvisable to attempt to perform or complete the 
activity). 

Notice of availability of reasonable alternative standard

The plan or issuer must disclose in all plan materials describing 
the terms of a health contingent wellness program, and in any 
disclosure that an individual did not satisfy an initial outcome-
based standard, the availability of a reasonable alternative 
standard to qualify for the reward (and, if applicable, the 
possibility of waiver of the otherwise applicable standard), 
including contact information for obtaining a reasonably 
alternative standard and a statement that recommendations 
of an individual’s personal physician will be accommodated. If 
plan materials merely mention that such a program is available, 
without describing its terms, this disclosure is not required. 
Sample language for the notice is as follows:

  Your health plan is committed to helping you achieve your best 

health. Rewards for participating in a wellness program are 

available to all employees. If you think you might be unable to meet 

a standard for a reward under this wellness program, you might 

qualify for an opportunity to earn the same reward by different 

means. Contact us at [insert contact information] and we will work 

with you (and, if you wish, with your doctor) to find a wellness 

program with the same reward that is right for you in light of your 

health status.
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Health Reform 
Employer Penalties Delayed

Issued date: 07/03/13

The Treasury Department announced yesterday that the Obama Administration will provide an additional year before the 
mandatory employer and insurer reporting requirements under the Affordable Care Act begin. This delay is intended to allow 
the Administration to look into ways to simplify the new reporting requirements and to provide time to adapt health coverage 
and reporting systems while employers move towards making health coverage affordable and accessible for their employees. 
The Administration has promised formal guidance on this transition in the very near future. We also expect proposed rules this 
summer implementing information reporting. Once those rules are published, the Administration will encourage employers, 
insurers and other reporting entities to voluntarily implement this information reporting in 2014. Since this transition relief 
will make it difficult to determine which employers owe employer penalties, the Administration is extending this transition 
relief to the employer penalties – the penalties will not apply until 2015. The transition relief does not affect the opening 
of the Exchange, scheduled for October 1, nor the individual mandate. We will continue to keep you apprised of any new 
developments.

Ed MacConnell |  | (215) 355-2121 | edmac@totalbenefitsinc.com
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Health Reform 
Research Fee – Filing Reminder

The Research Fee filing deadline is July 31, 2013 for self-
funded medical plans and HRAs with the following plan years:

Self-funded medical plans and HRAs with other plan years 
have until July 31, 2014. 

While FSAs are not specifically excluded from the Research 
Fee requirement, if the health FSA is considered a HIPAA-
excepted benefit (and most of them are), it would not have to 
report or pay the Fee.

Plan sponsors are responsible for reporting and paying the 
Research Fee for self-funded medical plans and HRAs.  
Insurance carriers will report and pay the Fee for fully insured 
plans.  If an employer has several self-insured arrangements 
with the same plan year, they are subject to a single fee.  
An HRA integrated with a self-funded plan providing major 
medical coverage will not incur a separate fee specific to the 
HRA if the HRA and plan are established or maintained by 

the same plan sponsor.  
Typically, this is not the case – usually we see employers 
offer HRAs with a fully insured underlying health plan.  In that 
case, the HRA is treated as a self-funded plan and is subject 
to the Research Fee, payable by the plan sponsor, while the 
Fee for the fully insured plan is paid by the carrier. 

While several self-funded carriers have notified insureds of 
this impending deadline, it has come to our attention that 
Trustmark and Assurant may not have.  It is important that 
you discuss this with your clients.

Form 720 is used to report the Research Fee.  The form and 
instructions can be found at http://www.irs.gov/uac/Form-
720,-Quarterly-Federal-Excise-Tax-Return.  The information is 
reported in Part II.

It should be noted that Form 720 is a tax form (not an 
informational return form such as Form 5500). As such, the 
employer or an accountant would need to prepare it. Parties 
other than the plan sponsor such as third party administrators 
and insurance brokers cannot report or pay the fee.

If you have any questions, please contact your Account 
Executive.

Issued date: 07/17/13

• November 1, 2011 – October 31, 2012;

• December 1, 2011 – November 30, 2012; and

• January 1, 2012 – December 31, 2012.

Ed MacConnell |  | (215) 355-2121 | edmac@totalbenefitsinc.com
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Issued date: 07/19/13

On June 26, 2013, the U.S. Supreme Court struck down a 
key provision of the Defense of Marriage Act.   The court 
struck down the federal definition of “marriage” and “spouse” 
and held that same-sex marriages valid under state law are 
recognized at the federal level.  This decision affects more 
than 1,100 sections of federal law that have a provision 
based on marriage, including some requirements that affect 
employee benefit plans.   This is certainly of significance to 
the employee benefit community!  In general, the decision 
is effective as of June 26, 2013, but there is a question 
about whether the opinion may apply on a retroactive basis.  
We still need additional guidance to truly understand the 
implications of this ruling for health and welfare plans, but 
you will find some brief details on the ruling in this article.

What Does the Ruling Mean?

The decision essentially provides that same-sex spouses 
residing in a state that recognizes the marriage will be 
treated as a spouse for all purposes of federal law, including 
tax treatment of health insurance benefits, COBRA 
continuation coverage rights, HIPAA special enrollment rights 
and FMLA protection.  The ruling is limited to lawful same-sex 
marriages and does not extend to civil unions or registered 
domestic partnerships.  It is, however, important to note that 
the ruling does not invalidate all of DOMA – it leaves intact 

a state’s ability to not recognize same-sex marriage.  Since, 
to date, 35 states ban same-sex marriage, this ruling creates 
uncertainty as to how couples who are legally married in a 
same-sex marriage jurisdiction, but residing in a state that 
does not recognize the marriage are treated for purposes of 
federal law.  We need further guidance on this and will likely 
see future legal challenges to DOMA.  

Which States Allow Same-Sex Marriage?

To date, same-sex marriage is legal in the following states:

Can a Health Plan Exclude Same-Sex 
Spouses?

The answer is likely no for both fully insured and self-insured 
health plans.  For fully insured plans, it may depend on the 

• California
• Connecticut
• Delaware
• Iowa
• Maine
• Maryland
• Massachusetts 

•  Minnesota 
(effective 8/1/13)

• New Hampshire
• New York
•  Rhode Island 

(effective 8/1/13)
• Vermont
• Washington

U.S. Supreme Court’s Decision on DOMA

Ed MacConnell |  | (215) 355-2121 | edmac@totalbenefitsinc.com
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insurance carrier and state laws.  In general, a spouse who is 
validly married in a state that recognizes same-sex marriage 
will be considered a spouse for purposes of health plan 
coverage. In such states, insurance laws generally already 
cover same-sex spouses on the same basis as opposite-sex 
spouses.  An issue arises where the insurance contract is 
written in a state that does not recognize same-sex marriages 
legally performed in another state.  Again, we need further 
guidance to clarify how a plan and carrier will define a 
spouse for this purpose.

Self-insured health plans that are subject to ERISA are 
generally preempted from state law.  Most of the time the 
terms of the plan will define who is a “spouse.”  If the federal 
definition of a spouse is used, under the Court’s ruling, this 
term now automatically includes same-sex spouses that 
are validly married and residing in a state that recognizes 
same-sex marriages.  It is unclear to what extent, if any, a 
self-insured plan may limit the definition of a spouse to an 
opposite sex spouse.  

What about Tax Treatment?

Employers should not continue to make the portion of 
premiums attributable to same-sex spouses taxable to 
employees.  Under the Court’s ruling, a spouse recognized 
under state law will be treated as a spouse for purposes 
of federal law.  This means the value of the employer paid 
portion of health insurance coverage provided to a same-
sex spouse is not imputed as income to the employee for 
federal income tax purposes.  Additionally, employees can 
make a pre-tax election to pay the spouse’s share of the 
premiums on a pre-tax basis; however, we still need guidance 
to understand whether this new recognition of a same-sex 
spouse as a “spouse” from a federal perspective will allow 
an employee to make a mid-year election change to provide 
coverage on a pre-tax basis through a cafeteria plan or 
to look back to past tax returns.  Further, eligible medical 
expenses of the same-sex spouse may be reimbursed 
through a health FSA, HRA or HSA of the employee.  At this 
point, it remains unclear whether employees and employers 
will be required to, or able to, make retroactive adjustments 
to reflect the favorable tax treatment that would have been 
afforded had the section of DOMA that was struck down had 
not been applied.  
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How Should Same-Sex Spouses Be 
Treated for COBRA, HIPAA and FMLA 
Purposes?

In states that recognize same-sex marriage, the Court’s 
decision affects these laws as follows:

COBRA: Federal law extends COBRA continuation of 
coverage rights to covered employees, spouses and 
dependent children of the covered employee.  To the extent 
a same-sex spouse is covered by a group health plan, the 
spouse will be entitled to COBRA continuation of coverage 
rights upon the occurrence of certain qualified events, 
including rights upon divorce.  

HIPAA Special Enrollment: Special enrollment rights under 
HIPAA that permit an enrollment opportunity in group health 
plan coverage upon marriage will need to include valid same-
sex marriages, as well as valid opposite-sex marriages.

FMLA: A spouse for purposes of protected FMLA leave will 
include same-sex spouses.

What Action Should Employers Take?

•  Existing plan documents should be carefully reviewed to 
understand the impact of this ruling on employers’ health 
and welfare benefit programs.  In general, employers 
covering same-sex spouses in a state that allows 
same-sex marriage may already satisfy the coverage 
requirements.  The situation becomes more complex if 
such valid marriages are not recognized under the terms 
of the contract or state law.  Employers may want to 
consider adopting plan provisions to treat all spouses the 
same, regardless of state recognition of marital status.  
Implications of the ruling should be discussed with carriers.  

•  Employers should be able to discontinue imputing the 
value of the employer paid portion of health insurance 
coverage provided to same-sex spouses domiciled in 
states that recognize same-sex marriage.  

•  Cafeteria plan documents should be reviewed to ensure 
spousal definitions align with new federal guidelines, 
but we need further guidance about mid-year election 
changes.  Employers may want to consider communicating 
that qualified expenses of same-sex spouses may be 
eligible for reimbursement through the various tax favored 
accounts (health FSA, HRA, HSA).  

•  Employers should work with payroll vendors to understand 
any potential state income tax ramifications.  

•  Employers should ensure all spouses domiciled in states 
that recognize same-sex marriage are treated equally with 
respect to COBRA, HIPAA special enrollment rights and 
FMLA practices and coordinate with carriers. 

•  Employers should await further guidance for same-sex 
spouses domiciled in states that do not recognize same-
sex spouses and for open issues including retroactive 
application of these provisions.

While employers should begin to identify and address the 
potential impact to their benefits programs, it would also be 
wise to await further guidance from the regulators on the 
various issues as a result of the Supreme Court’s decision.  
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Health Reform 
Limit on Waiting Period for California Employees

Issued date: 07/24/13

A new California law, effective January 1, 2014, prohibits 
insured plans from imposing waiting periods in excess of 
60 days on covered employees and their dependents in 
California. Note that this provision is narrower than the federal 
requirement prohibiting waiting periods in excess of 90 days. 
The California law was originally thought to apply only to 
small, non-grandfathered plans; however, recent guidance 
has clarified that all insured plans (regardless of size or 
grandfathered status) are subject to this provision. The law 
means that an insured plan in California cannot have more 
than a 60-day waiting period – first of the month following 60 
days will not work. It is not clear whether it can be phased in 
with plan year renewals or will require an across the board 
change on January 1, 2014. 

Who Does the Law Apply To?

The law is written to apply to any insured plan that provides 
benefits to residents in California regardless of the situs of 
the contract or the policyholder. It is important to note that if 
an employer has an insured plan written outside of California 
that covers California employees, the plan may not be able to 
impose a waiting period over 60 days. The law does not apply 

to self-insured plans; however, self-insured plans remain 
subject to the federal prohibition on waiting periods in excess 
of 90 days beginning with plan years in 2014. The law also 
does not apply to dental or vision coverage when provided 
under a separate insurance contract (however, plans may 
prefer to align waiting periods for administrative ease).

Action

Brokers should identify clients with insured plans that cover 
California residents and reach out to them to let them know 
about this new law. Brokers should also reach out to carriers 
to learn how they will comply with the law. Carriers should 
specifically be asked whether they will honor these rules on 
policies sitused outside of California and whether they view 
the new rules as effective January 1, 2014 or upon renewal in 
2014.

Ed MacConnell |  | (215) 355-2121 | edmac@totalbenefitsinc.com
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The employer penalty provisions and two reporting 
requirements under the Affordable Care Act have been 
delayed until 2015. Although Notice 2013-45 was released, 
it does little to expand on the earlier announcement of the 
delay. The Notice does provide further guidance on the 
transition relief that operates to delay these provisions. It is 
important to note that the employer penalties and applicable 
reporting requirements will be fully effective in 2015. The 
Notice confirms the following:

• No employer shared responsibility payments will be 
assessed for 2014. Large employers will not be penalized 
for failing to offer health insurance coverage to full-time 
employees and their dependents, nor for offering full-
time employees and their dependents unaffordable 
or coverage not of a minimum value. Employers are 
encouraged to maintain and expand health coverage in 
2014.

• Insurers, self-insured employers, government agencies 
and other reporting entities are not required to comply 
with reporting requirements under Code Sections 6055 
and 6056 in 2014. However, voluntary compliance is 
encouraged, as real-world testing of reporting systems 
and plan designs will contribute to a smoother transition 
to full implementation in 2015.

• The delay does not impact an individual’s ability to 
receive a premium tax credit in the Exchange (also called 
the Health Insurance Marketplace) if s/he satisfies certain 
household income requirements and is not eligible for 
affordable, minimum value coverage and is not enrolled in 
minimum essential coverage.

• The delay has no effect on the effective date or 
application of other health care reform provisions. 

Impact of the Delay on Employers

For 2014, employers will be impacted as follows:

No Change for Small Employers (Less than 50 Full-Time 
Employees). Since the employer penalty only applies to 
large employers, small employers are unaffected by the delay.

No Need to Determine Large Employer Status. Employers 
will not need to determine “large employer” status until 2015 
since no penalty assessments will apply in 2014. Employers 
should monitor guidance and prepare to determine size for 
2015 application.

Issued date: 07/29/13

Health Reform 
Employer Penalty Delay:  What are the Consequences?
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No Penalties on Large Employers. The No Coverage 
Penalty ($2,000 X FTEs – 30) and the Offer Coverage 
Penalty ($3,000 X # of FTEs who receive assistance in the 
Exchange) will not apply in 2014. Large employers that do not 
offer minimum essential coverage to at least 95% of their full-
time employees and dependents, or who do offer coverage 
but the coverage is unaffordable or does not provide a 
minimum value will not face penalties in 2014 if a full-time 
employee receives a subsidy in the Exchange. Additionally, 
the large employer will not face a penalty as to any of the 
excluded 5% or less of full-time employees who may receive 
a subsidy in the Exchange in 2014. 

Additional Time to Understand Minimum Essential 
Coverage. Employers who do not offer minimum essential 
coverage will not be penalized in 2014. While most group 
health plan coverage will constitute minimum essential 
coverage, this delay provides an opportunity for further 
clarification as to whether “bare-bones” or “skinny plans” 
(plans that provide very limited benefits such as preventive 
care only) satisfy this requirement. Employers and carriers will 
need to understand whether existing coverage is considered 
minimum essential coverage in order to accurately complete 
an SBC.

Additional Time to Satisfy Minimum Value and 
Affordability. Since employers will not be penalized on 
coverage that is not affordable and does not provide a 
minimum value, employers do not need to ensure 2014 
coverage meets these requirements to avoid a penalty. 
However, this information remains relevant because 
employers sponsoring group health plans will likely need to 
understand whether their coverage satisfies affordability and 
minimum value requirements in order to complete the Notice 
of Coverage Options (a/k/a the Exchange Notice) and SBCs. 
Additionally, an employee may not be eligible for subsidies in 
the Exchange if s/he is eligible for affordable and minimum 
value group health plan coverage through an employer. 

No Transitional Relief for 2014. The transitional relief for 
2014 that applied to certain fiscal year plans is no longer 
applicable since no penalties will be assessed in 2014. It is 
unclear whether similar transition relief will apply with respect 
to fiscal year plans for 2015.

Additional Time to Establish Measurement and Stability 
Periods. Employers will have additional time to set their 
measurement periods and stability periods to determine 
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full-time employee status of variable hour and seasonal 
employees for 2015. We expect further guidance will better 
clarify how to use these measurement periods and provide 
answers to many of the outstanding issues that exist with 
respect to this safe harbor. 

No Reporting on Health Plan Coverage. Code Section 
6055 requires insurers, self-insured employers, government 
agencies and other parties that provide health coverage 
to report information regarding the coverage provided, 
specifically whether it is minimum essential coverage. 
Additionally, large employers are required under Code 
Section 6056 to provide information reporting with respect 
to the health coverage offered to full-time employees. The 
transition relief provided by the IRS delays both of these 
reporting requirements until 2015. We expect proposed rules 
to be issued this summer. Employers, insurers and other 
reporting entities are encouraged to voluntarily comply with 
the information reporting for 2014 once guidance is issued in 
order to prepare for full application of the requirement in 2015. 
Compliance is optional and no penalties will be applied for a 
failure to comply in 2014. 

No Employer Verification of Subsidy Eligibility. Recent 
guidance indicates that employers will not be required to 
verify an individual’s eligibility for a subsidy in the Exchange 
for 2014 (see discussion below). Individuals will essentially 
“self-certify” their eligibility in this first year. Procedures are 
being developed for a validation process that will apply in 
2015. 

Additional Guidance. We expect additional guidance 
over the next year to better clarify the requirements of the 
employer mandate, including identifying full-time employees.

What is Not Impacted by the Delay?

The delay does not affect the effective date or any other 
application of other ACA provisions. The following provisions 
remain in effect and continue to apply.

Provisions Already Effective and Still in Effect

• Small Business Tax Credits: tax credits for small business 
(no more than 25 employees and average annual 
wages of no more than $50,000) of up to 35% when the 
employer contributes at least 50% of the premium costs. 

• Lifetime and Annual Maximums: prohibition on lifetime 
and unreasonable annual limitations on essential 
benefits.

• Dependents to Age 26: requires coverage for adult-
aged children to age 26. Grandfathered plan can limit 
to children not eligible to enroll in another employer-
sponsored health plan until January 1, 2014.

• No Preexisting Conditions for Young Individuals: prohibits 
preexisting condition exclusions on anyone under age 19 
enrolled in the group health plan.

• No Rescissions: prohibits rescissions of coverage except 
in cases of fraud or intentional misrepresentation of 
material fact.

• Preventive Care: requires coverage for certain preventive 
items and services. For plan years beginning on 
or after August 1, 2012, this includes coverage for 
certain women’s health items and services, including 
contraception. Does not apply to grandfathered plans.

• Appeal Process: plans must implement an effective 
appeals process for appeals of coverage determinations 
and claims. Does not apply to grandfathered plans.

• Patient Protections: a group health plan that requires 
designation of primary care provider:

• must permit each participant to designate any 
participating primary care provider who is available to 
accept that individual

• for a child participant, must permit a person to 
designate a physician who specializes in pediatrics if 
the provider participates in the network

• may not require authorization or referral for OB/GYN 
doctor

• must cover emergency services without prior 
authorization and even if out-of-network. Does not 
apply to grandfathered plans.

• Medical Loss Ratio: carriers are required to spend 
85% of premium on claims for large plans and 80% for 
small plans. Rebates are available to enrollees if these 
thresholds are not satisfied.
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• No Reimbursement of OTC Medicine: over-the-counter 
medicines can no longer be reimbursed through health 
FSAs, HRAs, or HSAs unless prescribed by a doctor.

• HSA Penalty Increase: 20% penalty on distributions from 
an HSA that are not for qualified medical expenses.

• SBCs: insurers and plan sponsors must provide a 4-page 
summary of benefits to plan participants. Any material 
modification to the terms of the plan must be provided 60 
days in advance.

• W-2 Reporting: employer that filed 250 or more Forms 
W-2 the preceding year must include the value of health 
coverage on employees’ W-2s.

• Medicare Tax: increase in Medicare portion of FICA taxes 
from 1.45% to 2.35% for individuals earning more than 
$200,000 and joint filers earning more than $250,000.

• Medicare Part D Deduction Reduction: reduction of 
employer deduction for retiree prescription drug expenses 
by the amount of the excludible federal subsidy payment 
received for Part D prescription drug plans for retirees.

• Cap on FSAs: $2,500 cap on annual health flexible 
spending account contributions (effective for plan years 
beginning on or after January 1, 2013). 

Fees in 2014 Still in Effect

• Transitional Reinsurance Fee: beginning January 1, 2014, 
a new fee ($63 /covered life in 2014) will be imposed on 
all health insurance carriers and sponsors of self-insured 
plans to fund a reinsurance program for Exchange-based 
coverage. The first fee is due around January 15, 2015.

• Health Insurance Carrier Fee: beginning January 1, 2014, 
a new annual fee is assessed on the health insurance 
sector with respect to medical, dental and vision plans. 
Self-insured plans are exempt, though it is not clear what 
impact this fee may have on stop-loss policies. The first 
fee is due no later than September 30, 2014.

• Research Fee: group health plans must pay a new fee to 
fund the Patient Centered Outcome Research Institute, 
effective for the first plan year that begins on or after 
November 1, 2011. The fee is $1/covered life in the first 
year and $2/covered life in the second year. The first 
payment for a November 2011/December 2012/January 
2012 plan year is due by July 31, 2013. The first payment 
for any other plan year is due by July 31, 2014.

• Risk Adjustment User Fee: beginning January 1, 2014, a 
risk adjustment user fee ($0.96/enrollee/year) will apply 
to carriers of a risk adjustment covered plan (generally a 
non-grandfathered individual or small group plan).

New Mandated Benefits in 2014 Still in Effect

• Preexisting Conditions: prohibition on all preexisting 
condition exclusions.

• Benefit Waiting Periods: prohibition on waiting periods in 
excess of 90 days.

• Annual Maximums: prohibition on annual limitations on 
essential benefits. 

• Dependents to Age 26: grandfathered plans must offer 
coverage for adult-aged children to age 26 even if eligible 
to enroll in another employer-sponsored health plan.

• Wellness Programs: incentives may increase to 30% of 
the cost of coverage for a reward based program (50% 
for programs designed to prevent or reduce tobacco use). 

• Out-of-Pocket Maximum: group health plans must limit 
out-of-pocket cost sharing (tied to HSA qualified plan 
limits – maximum of $6,350 self-only/$12,700 family in 
2014). Does not apply to grandfathered plans.

• Small Group Rules: small, insured group health 
plans must offer essential benefits, limit deductibles 
(cannot exceed $2,000/individual, $4,000/family), and 
provide a bronze level of coverage. Does not apply to 
grandfathered plans. Insurance carriers will be subject to 
new underwriting rules for small, insured groups. Instead 
of using experience rating, carriers will use community 
rating and rating restrictions will be restricted to (a) 
benefit coverage elected (plan and tier), (b) geographic 
area, (c) age, limited to a ratio of 3 to 1 for adults, and (d) 
tobacco use, limited to a ratio of 1.5 to 1. Does not apply 
to grandfathered plans.

• Clinical Trial Coverage: plans may not deny (or limit 
or impose additional conditions on) the coverage of 
routine patient costs for items and services furnished in 
connection with participation in a clinical trial. Does not 
apply to grandfathered plans. 
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Future Requirements Still in Effect

• Exchange Notice: employers subject to the Fair Labor 
Standards Act must provide the Notice of Coverage 
Options to all employees of the existence of the 
Exchange no later than October 1, 2013. This notice 
includes information regarding whether employer 
coverage is affordable and provides a minimum value. At 
this point, it is unclear whether the notice will be revised 
as a result of the delay in the employer penalties.

• Individual Mandate: individuals will be penalized for not 
having approved health care coverage. Effective January 
1, 2014 unless transition relief applies. Transitional 
relief is available for employees, or individuals having a 
relationship to an employee, who are eligible to enroll in a 
non-calendar year eligible employer-sponsored plan with 
a plan year beginning in 2013 (the 2013-2014 plan year). 
These employees/individuals will not be liable for the 
shared responsibility payment for months in 2014 before 
the 2014-2015 plan year begins. Additionally, any month 
in 2014 for which an individual is eligible for this transition 
relief will not be counted in determining a continuous 
period of less than 3 months for purposes of the short 
coverage gap 

• Subsidies: subsidies available to individuals within 
100-400% of the Federal Poverty Level without access 
to affordable, minimum value employer plan. Effective 
January 1, 2014. Since the employer penalties are 
delayed until 2015, employers will not be penalized based 
on an employee’s eligibility for a subsidy in 2014. The 
Exchange is required to verify applicants’ attestations and 
determine whether applicants are eligible for a subsidy. 
Part of this process requires the Exchange to contact 
employers to determine whether the applicant is enrolled 
in an eligible employer-sponsored plan or is eligible for 
employer-sponsored affordable, minimum value coverage; 
however, this verification has also been delayed until 
2015. For eligibility determinations that are effective 
before January 1, 2015, the Exchange may accept 
attestations without further verification when data is not 
available from the approved sources. 

• Exchanges: Exchanges established for individual and 
small groups (1-100 employees or 1-50 employees, 
depending on state law). Exchanges are scheduled to 
open October 1, 2013 with coverage effective January 1, 
2014.

• Discriminatory Plan Designs: imposes Code Section 
105(h) self-funded plan nondiscrimination requirements 
(no discrimination in favor of highly compensated 
individuals as to eligibility or benefits) on insured plans. 
Does not apply to grandfathered plans. Effective when 
future guidance indicates. 

• Automatic Enrollment: automatic enrollment with 
employee opt-out for employer with more than 200 
employees. Effective when future guidance indicates. 

• Quality Reporting: group health plans must submit an 
annual report to HHS addressing benefits and provider 
“reimbursement structures” that may affect the quality 
of care in certain specified ways. Does not apply to 
grandfathered plan. Effective when future guidance 
indicates.

• Cadillac Plan Tax: 40% excise tax imposed on high-cost 
health plans (above $10,200 for single cove rage and 
$27,500 for family coverage). Effective January 1, 2018.
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Contraceptive Coverage 
Final Rule Released on Religious Organization Exception

The Affordable Care Act requires non-grandfathered group 
health plans to cover certain preventive services without 
cost-sharing. Effective for the first plan year that began on 
or after August 1, 2012, this requirement includes coverage 
of all FDA-approved contraceptive methods, sterilization 
procedures and patient education and counseling for all 
women with reproductive capacity, as prescribed by a health 
care provider. The Departments of Labor, Treasury and 
Health and Human Services issued a final rule addressing 
the contraceptives mandate for religious employers and 
nonprofit religious organizations, discussed briefly below. 
Generally speaking, the final rule follows the proposed rule, 
with a few modifications.

Religious Employers

Religious employers are exempt from the contraceptive 
coverage requirement. The final rule adopts the definition 
of a religious employer as an employer that is organized 
and operates as a nonprofit entity, which includes churches, 
their integrated auxiliaries and conventions or associations 
of churches, as well as the exclusively religious activities 
of any religious order. By making the definition simpler, the 
Departments clarified that an otherwise exempt plan is not 
disqualified because the employer’s purposes extend beyond 
the inculcation of religious values or because the employer 

hires or serves individuals of different religious faiths. For 
example, houses of worship that provide educational, 
charitable or social services to their communities may qualify 
as a religious employer. This definition is effective August 1, 
2013.

Nonprofit Organizations

The one year temporary safe harbor for certain non-
exempt, non-grandfathered group health plans of nonprofit 
organizations that do not cover some (or all) of the required 
contraceptive services for religious reasons is set to expire 
effective for the first plan year that begins on or after August 
1, 2013. The final rule extends the temporary safe harbor 
for plan years that begin before January 1, 2014. Plans that 
begin on or after January 1, 2014 will need to qualify for 
an accommodation as an eligible organization (discussed 
below). 

For-Profit Employers

For-profit employers are not eligible for relief despite requests 
to expand the definition of an eligible organization to include 
certain for-profit employers with religious objections to 
providing contraceptive coverage. Thus, no accommodation is 
available to a non-grandfathered plan of a for-profit employer. 

Issued date: 08/12/13

Ed MacConnell |  | (215) 355-2121 | edmac@totalbenefitsinc.com



This document is designed to highlight various employee benefit matters of general interest to our readers. It is not intended to interpret laws or regulations, or to address specific client 
situations. You should not act or rely on any information contained herein without seeking the advice of an attorney or tax professional.

There is currently litigation on this issue and two recent court 
decisions reflect a split in the Circuits as to whether a for-
profit employer can be required by the government to provide 
these services when the ownership objects to such coverage 
for religious reasons. It is expected that this issue will come 
before the Supreme Court in the near future. 

Accommodations

For plan years that begin on or after January 1, 2014, the 
final rule establishes an accommodation respecting the 
contraceptive coverage requirement for health coverage 
established, maintained or arranged by certain eligible 
organizations. Entities qualifying for the accommodation 
are not required to contract, arrange, pay or refer for 
contraceptive coverage. However, plan participants and 
beneficiaries may still benefit from separate payments for 
contraceptive services without cost-sharing or other charges. 
As discussed below, an eligible organization will need to 
certify its status and qualification for the accommodation. In 
a change from the prior rule, the eligible organization does 
not need to provide notice to participants and beneficiaries 
regarding the exclusion of some or all of the contraceptive 
services; instead, the carrier/third-party administrator is 
responsible for this notification.

Eligible Organizations

An eligible organization is an organization that:

• opposes providing coverage for some or all of the 
required contraceptive services on account of religious 
objections;

• is organized and operates as a nonprofit entity;

• holds itself out as a religious organization; and

• self-certifies that it satisfies the above criteria.

Self-Certification

Employers that seek an accommodation to avoid arranging, 
paying or referring for contraceptive services must self-certify 
that they meet the above definition of an eligible organization. 
This certification must be done prior to the beginning of the 
first plan year to which the accommodation is to apply. A plan 
under the safe harbor does not need to 
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execute a new certification if one has already been provided, 
but does need to provide another notice to plan participants 
and beneficiaries in connection with the applicable plan 
year to which the safe harbor applies. The certification only 
needs to be executed once and a copy of the certification 
must be provided to health insurance carriers and third-party 
administrators (including any subsequent change in carrier or 
TPA). It does not need to be submitted to the Departments. 
The executed certification should be maintained in a manner 
consistent with the record retention requirements under 
ERISA and made available for examination upon request. In 
a change from the prior rule, eligible organizations are not 
required to specify the contraceptive services not covered 
by the plan (in case the organization opts to cover some, but 
not all, contraceptive services) in the self-certification. For a 
copy of the certification form, visit http://www.dol.gov/ebsa/
preventiveserviceseligibleorganizationcertificationform.doc. 

Insured Plans

Upon receipt of a self-certification from an eligible 
organization, insurance carriers must:

• expressly exclude contraceptive coverage from the 
eligible organization’s group health plan. If the eligible 
organization’s plan provides coverage for some, but not 
all, of the required contraceptive services (for example, 
it covers all required contraceptive services except 
sterilization), the carrier is only required to provide 
payments for those services the group health plan does 
not provide. However, the carrier may provide payments 
for all contraceptive services at its option. 

• notify plan participants and beneficiaries that the carrier 
provides separate payments for contraceptive services 
at no cost to participants and beneficiaries. This notice 
must be separate from, but, to the extent possible, 
contemporaneous with any application materials 
distributed at enrollment or re-enrollment in group health 
plan coverage that is effective beginning on the first day 
of each plan year. Model language is available to satisfy 
this notification requirement. 

• make payments for eligible contraceptive services used by 
plan participants and beneficiaries without imposing any 
premium, fee or other charge on the eligible organization, 
its plan or its plan participants and beneficiaries. The 
final rule does not require that the carrier issue separate 
insurance policies for this coverage.

Self-Insured Plans

An eligible organization that contracts with a TPA to provide 
group health plan benefits on a self-insured basis must 
provide a copy of the self-certification to the TPA, including 
that the organization does not act as the plan administrator 
with respect to claims for contraceptive services, or does 
not contribute to the funding of contraceptives services. The 
TPA must agree to enter into and remain in a contractual 
relationship with respect to the eligible organization or its plan 
to provide administrative services and provide for or arrange 
payments for contraceptive services on behalf of plan 
participants and beneficiaries at no cost to the individual, the 
eligible organization or the plan. The TPA can do this by either 
providing the payments directly (without imposing a cost 
on the organization, the group health plan or participants/
beneficiaries) or arranging for an insurance carrier or other 
entity to provide payments for contraceptive services. The 
TPA, in coordination with the carrier, can recoup costs 
associated with these payments through an adjustment to 
the federally Facilitated Exchange user fee for a participating 
carrier. The TPA must provide notification to participants 
and beneficiaries in the same manner as carriers (outlined 
above). 

Self-insured plans of eligible organizations without TPAs will 
be provided an enforcement safe harbor subject to specific 
HHS rules (in the preamble to the final rule, the Departments 
comment that it is their belief that no such arrangements 
exist). 

Student Insurance

An accommodation applies to student health insurance 
arranged by an eligible organization that is an institution of 
higher education in a manner comparable to the rules that 
apply to group health insurance coverage provided by an 
eligible organization. For these purposes the terms “plan 
participants and beneficiaries” is a reference to student 
enrollees and their covered dependents. 
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Reminder 
Exchange Notice Deadline Approaching

Issued date: 08/21/13

Most employers must provide their employees with written notice that includes information regarding the Exchange (now called 
the Health Insurance Marketplace). The deadline to provide the notice is approaching; the notice must be provided to each 
employee not later than October 1, 2013. Employers are free to move forward with providing this notice, but may want to wait 
until closer to the deadline (perhaps early-mid September) in the event additional guidance is issued or the Exchanges are 
further delayed. 

The notice must be provided in writing in a manner calculated to be understood by the average employee. While there is no 
requirement to provide the notice in Spanish, because the notice must be written in a manner to be understood by the average 
employee, if an employer has a large Spanish speaking population, it would be wise to also provide the notice in Spanish. The 
notice may be provided by first-class mail or electronically, as long as the requirements of the DOL’s electronic disclosure safe 
harbor are met. 

The DOL has provided two model notices (available in both English and Spanish) to satisfy this requirement. One notice 
applies to employers who offer a health plan to some or all employees and the other applies to employers who do not offer a 
health plan. The notices can be found at the following sites:

English Versions:

http://www.dol.gov/ebsa/pdf/FLSAwithplans.pdf

http://www.dol.gov/ebsa/pdf/FLSAwithoutplans.pdf

For more information on the notice, please click here for our prior article issued on May 10, 2013. 

Spanish Versions:

http://www.dol.gov/ebsa/pdf/FLSAwithplanssp.pdf

http://www.dol.gov/ebsa/pdf/FLSAwithoutplanssp.pdf
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Health Reform 
Out-Of-Pocket Maximums: Confusion Over Delay

Issued date: 08/26/13

Recently, the media announced a delay in the Affordable 
Care Act out-of-pocket maximum requirement scheduled 
to be effective for plan years beginning in 2014. The 
confusion centers around a limited safe harbor that may 
affect employer-sponsored group health plans with certain 
carve-out arrangements that use multiple service providers 
to administer benefits (such as a TPA for major medical 
coverage and a separate pharmacy benefit manager for 
prescription drug coverage). Despite these media reports, 
this safe harbor was announced back in February 2013 (we 
provided you with information on it in prior articles). 

Background

For plan years beginning on or after January 1, 2014, 
non-grandfathered group health plans must comply with 
annual cost-sharing limitations that cap an individual’s (or 
family’s) out-of-pocket spending on any in-network essential 
benefits at $6,350 for single coverage and $12,700 for family 
coverage. Included in cost-sharing are deductibles, copays, 
coinsurance and any other expenditure required by the 
plan which is a qualified medical expense. This requirement 
remains in effect and has not changed.

The Safe Harbor

In February 2013, the Departments announced a special safe 
harbor that provides some relief for certain group health plans 
that use multiple service providers to administer benefits to 
coordinate systems to fully comply with the out-of-pocket 
maximum limitation.  It is this provision that has sparked the 
confusion; however it is likely that only a handful of plans will 
qualify for the relief. 

 For the first plan year beginning on or after January 1, 
2014, where a group health plan or group health insurance 
issuer utilizes more than one service provider to administer 
benefits that are subject to the annual limitation on out-of-
pocket maximums, the Departments will consider the annual 
limitation on out-of-pocket maximums to be satisfied if both of 
the following conditions are satisfied:

• The plan complies with the requirements with respect 
to its major medical coverage (excluding, for example, 
prescription drug coverage); and 
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• To the extent the plan or any health insurance coverage 
includes an out-of-pocket maximum on coverage that 
does not consist solely of major medical coverage (for 
example, if a separate out-of-pocket maximum applies 
with respect to prescription drug coverage), such out-of-
pocket maximum does not exceed the prescribed dollar 
amounts ($6,350/$12,700 for 2014).

For example, a group health plan complies with the safe 
harbor for a plan year that begins on or after January 1, 
2014 where the plan has more than one service provider 
to administer benefits subject to the out-of-pocket 
limitations, the major medical coverage complies with 
the $6,350/$12,700 out-of-pocket limitation and the other 
program (e.g., the pharmacy carve-out) includes an out-
of-pocket maximum and that maximum does not exceed 
$6,350/$12,700.

It also appears, at least under some interpretations, that this 
safe harbor may apply if the carve-out program does not have 
an out-of-pocket limitation, thus not requiring the program to 
implement such a limitation for 2014. We anticipate further 
clarification on this issue.

Once the safe harbor expires (plan years beginning on or 
after January 1, 2015), then the plan must coordinate the 
out-of-pocket limitations across the various benefits and 
service providers to comply with a single limit cost-sharing 
requirement. 

Confusion

Although there was a frenzy in the media around this issue, 
there is nothing new here and the applicability is quite limited. 
Employers with certain carve-out arrangements will want to 
consider the potential for relying on this safe harbor for 2014, 
but full compliance will be required for the 2015 plan year.
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Same-Sex Spouses 
Updated FMLA and Tax Guidance

Issued date: 09/05/13

In June 2013, the U.S. Supreme Court struck down Section 3 
of the Defense of Marriage Act (DOMA) as unconstitutional. 
This opened the door for federal recognition of same-sex 
marriages in states that recognize such unions. 

The Obama administration has pledged a thorough and 
expedited review of federal laws, including federal benefit 
laws. We expect the agencies to release guidance soon 
with regard to various health and welfare compliance 
requirements potentially including, but not limited to, COBRA 
qualified beneficiary determinations, Form W-2 reporting 
changes, plan document, SPD and cafeteria plan document 
amendments, open enrollment and new hire packet 
language changes, etc. We have already received guidance 
surrounding FMLA and federal tax treatment, which you will 
find summarized below. 

FMLA Guidance

The Wage and Hour Division of the Department of Labor 
issued updated guidance for employers subject to federal 
FMLA rules. The revised guidance requires employers subject 
to FMLA to allow eligible employees FMLA leave to care 
for a same-sex spouse with a serious health condition. This 

new rule applies to an employee who “resides” in a state 
that recognizes same-sex marriages. It does not apply to an 
employee residing in a state that does not recognize same-
sex marriages. Employers will need to work with employment 
law counsel to revise employee handbooks and policies to 
reflect this new requirement. While not clear, it appears the 
new rules are effective immediately. 

Continuation of health plan benefits as required under FMLA 
would also extend to an FMLA leave to care for a same-
sex spouse for an eligible employee residing in a state that 
recognizes same-sex marriage. 

There remain a number of unanswered issues for employers 
under the Supreme Court decision, particularly multi-
state employers with employees residing in states that do 
not recognize same-sex marriage and same-sex married 
spouses who move from a state recognizing their marriage 
to a state that does not recognize their marriage. While little 
formal guidance beyond this recent FMLA information has 
been issued, the federal government has begun to implement 
new policies and procedures with respect to federal 
employees under this decision. 
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Federal Tax Treatment

On August 29, 2013, the Department of Treasury declared 
that same-sex couples legally married in jurisdictions that 
recognize such marriages will be treated as married for 
federal tax purposes regardless of whether the jurisdiction 
in which they currently reside recognizes such marriages. 
Under this guidance, essentially all Internal Revenue Code 
references to spouse, marriage, husband, or wife will now be 
interpreted as applying to same-sex couples if the marriage 
was legally performed in any state or foreign country. Under 
the ruling, same-sex couples will be treated as married for 
all federal tax purposes, including income and gift and estate 
taxes. 

What Does this Mean for Employer-Provided 
Health and Welfare Plans?

The ruling will have a significant and immediate tax impact on 
employer-provided health and welfare benefits, although there 
are certain issues that will require further clarification. Under 
the ruling:

• The employer-funded portion of the value of coverage for 
a same-sex spouse (and his or her dependents) will no 
longer be imputed as income on the employee’s Form 
W-2.

• Employees will be able to contribute the employee share 
of the value of the coverage for the same-sex spouse on 
a pre-tax basis prospectively from the effective date of 
the ruling (September 16, 2013) under a cafeteria plan, 
although the employer can decide to refund withheld 
amounts for the earlier part of 2013 and effectively treat 
the contributions pre-tax.

• Employees will be able to file amended returns for all 
open tax years to seek a refund of taxes paid on the 
imputed income of the employer’s share of the value 
of the coverage and the employee’s own after-tax 
contributions.

• Employers will also be able to seek refunds or 
adjustments of Medicare and social security taxes 
employers paid for same-sex spouse benefits and, in 
certain circumstances, seek refunds of Medicare and 
social security taxes paid by employees for such benefits. 
Special administrative procedures will be announced for 
this purpose.
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This guidance does not affect state income tax treatment. 
States that do not recognize same-sex marriages will 
generally continue to tax same-sex spouse benefits as they 
do domestic partnership benefits. The ruling does not extend 
to domestic partners, parties to a civil union, or other similar 
relationships.

The ruling does not address whether group plans are required 
to provide coverage for same-sex married spouses. For now, 
insured plans will continue to be subject to state insurance 
rules on whether spousal coverage will extend to same-
sex marriages. We expect guidance from the DOL that may 
require self-insured plans to extend coverage to same-sex 
spouses, if they provide spousal coverage. It is not clear if a 
similar requirement can be imposed on insured plans due to 
ERISA’s statutory recognition of state insurance laws. 

Changing Employer-Provided Coverage from Post-
Tax to Pre-Tax

Current Tax Year

Beginning with the 2013 tax year, employees with same-
sex spouses who were legally married under state law 
and who elect an employer’s same-sex benefits may pay 
their contributions for their spouses on a tax-favored basis. 
Additionally, employers who contribute to or subsidize the 
cost of same-sex spouse benefits can do so on a tax-favored 
basis beginning with the 2013 tax year. The guidance allows 
the employer to “correct” the after-tax treatment of employee 
contributions for the current year by reimbursing the employee 
for overwithholding of taxes, if done by the end of 2013. 

Employee Retroactive Corrections

The new tax rules are effective prospectively as of September 
16, 2013, but are also retroactive to previous tax years, so 
same-sex spouses legally married in previous tax years can 
file amended tax returns for those years. In general, amended 
tax returns are permitted for three years from the date of the 
filing or two years from the date the tax was paid, whichever 
was greater (generally meaning 2010, 2011, and 2012). For 
previous tax years, employees can file amended returns to 
recover overwithholdings of income taxes paid on employee-
paid portions of benefits and any imputed income amounts for 
employer-paid portion of benefits. 

Employer Retroactive Corrections

If the period of limitations for filing a claim for refund is open, 
the employer may claim a refund of, or make an adjustment 
for, any excess social security taxes and Medicare taxes 

paid by the employer and employee. The requirements for 
filing a claim for refund or for making an adjustment for an 
overpayment of the employer and employee portions of social 
security and Medicare taxes can be found in the instructions 
for Form 941-X, Adjusted Employer’s Quarterly Federal 
Tax Return or Claim for Refund. A special administrative 
procedure for employers to file claims for refunds or make 
adjustments for excess social security taxes and Medicare 
taxes paid on same-sex spouse benefits will be provided in 
forthcoming guidance to be issued by the IRS. 

If the employer makes reasonable attempts to locate a former 
employee who paid for same-sex spouse coverage on an 
after-tax basis and/or had the value of such benefits imputed 
as taxable wages, but the employer is unable to locate the 
employee, the employer can claim a refund of the employer 
portion of social security and Medicare taxes, but not of the 
employee portion. Also, if an employee is notified and given 
the opportunity to participate in the claim for refund of social 
security and Medicare taxes but declines to do so in writing, 
the employer can claim a refund of the employer portion of 
the taxes, but not the employee portion, to file these claims. 

Action to Take

Although we still need further guidance, employers need 
to begin to address the impact of the tax guidance on their 
plans. Impacted employees should do the following:

• Work with payroll and accounting vendors to determine 
the prospective tax implications of this ruling. 

• All imputed income tables and calculations need to be 
reconsidered and revised. 

• Consult qualified tax counsel, along with IRS Form 
941-X and associated instructions for filing refunds 
of excess social security and Medicare taxes paid on 
same-sex spouse benefits and await guidance on special 
administrative procedures. Employers may also want to 
encourage their affected employees to seek tax advice.

• Current plan eligibility and coverage rules should be 
reviewed for consistency with the guidance.

• All plan documentation and communications need to be 
reviewed.

• Await further guidance. 

We will continue to keep you apprised of further details as 
development occur.
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Health Reform 
Exchange Notice Penalty

Issued date: 09/12/13

There have been many questions regarding whether employers can be penalized for failing to provide employees with the 
Exchange Notice, due by October 1, 2013. On September 11, 2013, the U.S. Department of Labor issued an FAQ regarding 
the Exchange Notice. The DOL has provided that while employers covered by the Fair Labor Standards Act should provide the 
Exchange Notice by October 1, there is no fine or penalty under the law for failing to provide the notice. 

The FAQ also states that the Notice must include information:

• About the Exchange (now known as the Marketplace);

• That depending on their income and what coverage may be offered by the employer, they may be able to get lower cost 
private insurance in the Marketplace; and

• That if they buy insurance through the Marketplace, they may lose the employer contribution (if any) to their health 
benefits.

It is important to note that whether the coverage meets minimum value is not required.

There are two model notices for employers to utilize: one for employers who do not offer a health plan and another for 
employers who offer a health plan or some or all employees. You can find the model notices on the following website:

http://www.dol.gov/ebsa/healthreform/index.html
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Medicare Part D 
Reminder to Distribute Creditable Coverage Notice

Issued date: 09/12/13

Employers who sponsor a group health plan with prescription drug benefits are required to notify their Medicare-eligible 
participants and beneficiaries whether the prescription drug coverage offered under their plan constitutes “creditable” or 
“non-creditable” coverage. This notification must be provided prior to October 15 each year. Most insurance carriers and 
TPAs will disclose whether or not the prescription drug coverage under the plan is creditable for purposes of Medicare Part 
D. Additional guidance on creditable coverage may be found at: http://www.cms.gov/Medicare/Prescription-Drug-Coverage/
CreditableCoverage/index.html?redirect=/CreditableCoverage/45_CCDisclosureForm.asp.

When and How Should the Notice Be Sent to Participants?

At a minimum, participant disclosure notices should be provided at the following times:

• Annually, prior to October 15th; 

• Prior to an individual’s initial enrollment period for Part D;

• Prior to the effective date of coverage for any Part D eligible individual that enrolls in the employer’s prescription drug 
coverage;

• Whenever the employer no longer offers prescription drug coverage or changes it so that it is no longer creditable or 
becomes creditable; and

• Upon request by the Part D eligible individual.
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If the notice is provided to all plan participants annually prior 
to October 15th, CMS will consider the first two bullet points 
satisfied, but employers will still need to provide the notice 
to new hires and newly eligible individuals to satisfy the third 
bullet point. 

The notice should be sent to all Part-D eligible participants, 
which includes active employees, COBRA qualified 
beneficiaries, retirees, spouses, and other dependents of the 
employee covered by the plan. Employers may wish to send 
the notice to all plan participants to ensure compliance, since 
many times the employer may not know whether an individual 
is Medicare eligible. 

Model notices for both creditable and non-creditable coverage 
can be found at: http://www.cms.gov/Medicare/Prescription-
Drug-Coverage/CreditableCoverage/Model-Notice-Letters.
html.

A single notice may be provided to a participant and family 
members covered under the plan unless the employer is 
aware that the spouse or dependent resides at a different 
address. The preferred method of delivery is via first class 
mail, however it may be provided via electronic delivery 
to plan participants who have the ability to access the 
employer’s electronic information system on a daily basis 
as part of their work duties. (Electronic delivery may not 
always work for COBRA qualified beneficiaries who may 
not have access to the employer’s electronic information 
system on a daily basis. In such a case, mail is the generally 
recommended method). If using electronic delivery, the 
employer must inform the plan participants that they are 
responsible for providing a copy of the electronic disclosure to 
their Medicare-eligible dependents covered under the group 
health plan. The employer must also post a copy of the notice 
on its website.
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Self Insured Plans: 
Reminder to Distribute Notice of Privacy Practices

Issued date: 09/17/13

In January of 2013, HHS issued new final HIPAA Privacy and 
Security Rules which, in part, require distribution of a revised 
notice of privacy practices.

Who Must Distribute the Notice of Privacy 
Practices?

Self-Insured Plans. For benefits not provided by an insurer or 
HMO (e.g., a self-funded major medical plan, dental plan, or 
vision plan, or health FSA), employers must send participants 
a notice of privacy practices at the time of enrollment, upon 
request, and within 60 days of a material revision and, in 
addition, notify participants of the availability of the notice 
of privacy practices and how to obtain it at least once every 
three years.

Fully Insured Plans. Employers do not need to update any 
notice of privacy practice for any insured health plan. For 
benefits provided by an insurer or HMO, an employer must 
maintain the insurance carrier’s notice of privacy practices 
and provide it upon request. The carrier has the primary 
notice obligation.

When Must the Notice be Distributed?

The deadline for distribution of a revised notice of privacy 
practice is as follows:

• A health plan that posts its notice on its website must 
prominently post the change or its revised notice on its 
website by September 23, 2013 and provide the revised 
notice, or information about the material change and how 
to obtain the revised notice, in its next annual mailing 
to individuals then covered by the plan. Under existing 
rules, a covered entity that maintains a website that 
provides information about the covered entity’s customer 
services or benefits must prominently post its notice on 
the website and make the notice available electronically 
through the website.

• A health plan that does not post its notice on a website 
must provide the revised notice, or information about the 
material change and how to obtain the revised notice, to 
individuals then covered by the plan by December 23, 
2013.
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What Must be Provided in the Notice?

The notice of privacy practices must reflect additional 
content, including:

• The prohibition on using genetic information for 
underwriting purposes;

• Certain uses and disclosures of PHI that require 
authorization such as for psychotherapy notes and the 
sale and marketing of PHI;

• A statement explaining that individuals can restrict 
disclosure of PHI to a health plan if the disclosure is for 
payment or health care operations and pertains to a 
health care item or service for which the individual has 
paid out-of-pocket in full; and 

• That affected individuals have the right to be notified 
following a breach of PHI.

HHS considers these changes to be material.

Unfortunately, no model sample notice of privacy practices 
is available from HHS. However, click below for our sample 
updated notice of privacy practices.
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Health Reform 
Guidance Issued on Same-Sex Spouses

Issued date: 09/26/13

On September 18, 2013, the Department of Labor issued Technical Release 2013-04 which expands references to “spouses” 
and “marriages” to validly-performed same-sex marriages regardless of residency. This guidance closely follows the guidance 
previously issued by the IRS.  

This new position will apply to all laws which the DOL administers as well as those it coordinates with HHS and Treasury/IRS. 
This will include ERISA, HIPAA, and the Public Health Service Act, thereby covering most, if not all, of the Affordable Care Act. 
In its own words, “(t)he Department has coordinated with Treasury/IRS and HHS in developing this Technical Release, and 
agreed with those agencies that recognition of ‘spouses’ and ‘marriages’ based on the validity of the marriage in the state of 
celebration, rather than based on the married couple’s state of domicile, promotes uniformity in administration of employee 
benefit plans and affords the most protection to same-sex couples.” 

While the announcement lacks specific instructions or guidance for employers, it states that EBSA, the DOL agency 
responsible for employee benefit plans, intends to issue more specific plan-focused guidance. Most likely, it will require ERISA 
plans to cover same-sex spouses on the same terms as opposite sex spouses. 

We will continue to keep you apprised of new developments.  
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