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4  Health Reform: Limited Exemption from 

Individual Mandate 
January 9, 2014

4  Same-Sex Guidance Issued: Cafeteria Plan 
Elections, FSAs, & HSAs After Supreme 
Court Decision 
January 9, 2014

8  Health Reform: Final Rule Issued Regarding 
Health Insurance Provider Fee 
January 15, 2014

9  Guidance for Changes in 2015: Reinsurance 
Fee, Cost-Sharing Limits, and Other 
Changes 
January 15, 2014

11  Health Reform Limited Exemption from 
Individual Mandate 
January 16, 2014

13  Self-Insured Plans: New Rules Regarding 
How Claim Payments Are Transmitted 
January 24, 2014

16  Health Reform: 2014 Federal Poverty Line 
Amounts Issued 
February 3, 2014

18  Health Reform: Final Regulations Issued on 
Employer Penalty 
February 11, 2014

18  Health Reform: Final Regulations on 
Employer Penalty Provide Transition Relief 
February 26, 2014

22  Employer Penalty Final Regulations: Full-
time Employees, Affordability and Offer of 
Coverage 
March 4, 2014

27  Health Reform: Extended Transition Relief 
March 7, 2014

29  Health Reform: Regulations Issued on 
Waiting Period 
March 11, 2014

30  Final Regulations Issued: New Employer 
Reporting Requirements in 2016 
March 11, 2014

37  Final 2015 Cost-Sharing Limits and 
Changes Related to the Exchange 
March 28, 2014

38  Health Reform: Law Repeals Deductible 
Limits for Small Group Plans 
April 7, 2014

38  Health Reform: Limited Extension to Sign 
Up for Exchange Coverage 
April 7, 2014

39  Health Reform: Additional Post-Windsor 
Guidance 
April 7, 2014

40  Informal Guidance Clarifies Rules: HSA 
Eligibility and Health FSA Carryovers 
April 14, 2014

41  Health Reform: 2015 Inflation Adjusted 
Amounts for HSAs 
April 24, 2014

May

June

42  Nineteenth Set of FAQs on the ACA Issued 
May 14, 2014

45  Comparative Effectiveness Fee Reminder: 
Research Fee - Filing Reminder 
May 16, 2014

46  New Health Plan Identifier and Certification 
Requirements for Self-Insured Health Plans 
May 22, 2014

49  Guidance Issued: Correction Procedures 
for Improper Health FSA Payments 
May 27, 2014

50  Special Enrollment Opportunity: in 
the Federal Marketplace for COBRA 
Beneficiaries 
June 2, 2014

52  Employer Payment Plans: IRS Tax 
Consequences 
June 2, 2014

52  Medicare Secondary Payer Rules: After 
Windsor 
June 17, 2014

54  Reminder: Form 5500 Filing 
June 23, 2014

54  U.S. Supreme Court Contraceptive Ruling: 
Burwell v. Hobby Lobby Stores, Inc. 
June 30, 2014

TA
BL

E 
O

F 
CO

N
TE

N
TS

For more information contact your independent broker Total Benefit Solutions Inc (215)355-2121  http://www.totalbenefits.net



3

91  Employer Penalty: What is your Effective 
Date? 
December 5, 2014

September

July

November

October

August

December

55  Employer Payment Plans: IRS Tax 
Consequences 
July 1, 2014

56  FMLA Proposed Rules: To Recognize Same 
Sex Regardless of Residency 
July 7, 2014

58  Waiting Period Final Regulations: Confirm 
Bona Fide Orientation Period 
July 7, 2014

59  Another Blow to the ACA: Conflicting 
Rulings Issued on Subsidies 
July 23, 2014

61  Draft Forms Issued on New Employer 
Reporting Requirements in 2016 
August 7, 2014

61  Informal IRS Comments Help Clarify the 
Employer Penalty 
August 11, 2014

63  California Aligns Waiting Period With ACA 
Requirements 
August 21, 2014

64  Affordable Care Act Checklist for 2015/2016 
August 22, 2014

66  Certain Affordable Care Act Provisions Will 
No Longer Apply to U.S. Territories 
August 25, 2014

67  Treatment of Interns for Employer Penalty 
Purposes 
August 27, 2014

68  Medicare Part D: Reminder to Distribute 
Creditable Coverage Notice 
September 18, 2014

71  Health Reform: Research Fee Adjusted 
September 24, 2014

72  California Creates New Paid Sick Leave Law 
October 3, 2014

73  IRS Coordinates Cafeteria Plan Rules with 
the ACA: Two New Election Changes Allowed 
October 8, 2014

76  HPID Reference Guide and FAQs 
October 8, 2014

81  Final Rules Released on Excepted Benefits 
October 15, 2014

83  FAQ Issued on ACA: Annual Limits and 
Referenced-Based Pricing 
October 23, 2014

86  HPID Requirements Delayed 
November 3, 2014

86  IRS Derails Use of MV Plans Without 
Hospitalization 
November 7, 2014

87  2015 Cost of Living Adjustments 
November 7, 2014

88  Supreme Court to Hear Challenge to ACA 
Subsidies 
November 11, 2014

89  Extension of Deadline for Reinsurance Fee 
November 17, 2014

89  Guidance Issued: Employer 
Reimbursement of Individual Policies 
November 21, 2014

90  Self-Insured Plans: Low Attachment Points 
May be Prohibited 
November 21, 2014

This document is designed to highlight various employee benefit matters of general interest to our readers. It 
is not intended to interpret laws or regulations, or to address specific client situations. You should not act or 
rely on any information contained herein without seeking the advice of an attorney or tax professional.
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Published on January 9, 2014

Same-Sex Guidance Issued
Cafeteria Plan Elections, FSAs, & HSAs After Supreme 
Court Decision

In the Windsor decision issued June 26, 2013, 
the Supreme Court found Section 3 of the 
Defense of Marriage Act unconstitutional, 
thus recognizing same-sex marriage at 
the federal level. As a result, same-sex 
spouses lawfully married under state law are 
considered married for federal tax purposes, 
regardless of where the couple resides. This 
decision extends tax-favored treatment of 
many employerprovided benefits to same-sex 
spouses in a manner consistent with that for 
opposite-sex spouses.

IRS Notice 2014-1 provides FAQs that address 
the application of the various rules associated 
with cafeteria plans, FSAs, and HSAs under 
this expanded definition of a spouse. Briefly, 
the guidance:

• Confirms same-sex marriage is a status 
change under the permitted election rules 
and allows for mid-year election changes.

• Does not require a cafeteria plan 
amendment unless the plan does not 
contain the change in status rules set 
forth in the regulations.

• Provides that a cafeteria plan participant 
may pay the employee cost of same-
sex spouse coverage on a pretax basis 
through the remaining pay periods in the 
current cafeteria plan or may continue 
to pay for the coverage on an after-tax 
basis. In either case, the participant will 
be able to make an adjustment on his or 
her annual tax return for the entire 2013 
calendar year.
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On December 19, 2013, the Department 
of Health and Human Services allowed 
individuals whose individual policies are 
set to be cancelled in 2014 to apply for a 
hardship exemption. Individuals will apply 
for this exemption and will need to indicate 
that their current health insurance policy is 
being cancelled and that they consider other 
available policies unaffordable. HHS must 
determine that the individual has suffered 
a hardship with respect to the capability to 
obtain coverage under a qualified health plan.

Individuals granted a hardship exemption 
can then avoid the individual mandate tax if 
they enroll in catastrophic coverage under 
the Marketplace which is on average 20% 
cheaper than other plans available under 
the Marketplace. Otherwise, catastrophic 

Published on January 9, 2014

coverage plans are limited to individuals under 
age 30. Alternatively, individuals granted a 
hardship exemption without coverage can 
avoid the individual mandate tax.

For further information, visit the following 
websites:

http://www.cms.gov/CCIIO/Resources/
Regulations-and-Guidance/Downloads/
cancellation-consumer-options-12-19-2013.pdf

http://marketplace.cms.gov/
getofficialresources/publications-and-articles/
hardship-exemption.pdf

https://www.healthcare.gov/can-i-buy-a-
catastrophic-plan/

Health Reform
Limited Exemption from Individual Mandate
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http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/cancellation-consumer-options-12-19-2013.pdf
http://marketplace.cms.gov/getofficialresources/publications-and-articles/hardship-exemption.pdf
https://www.healthcare.gov/can-i-buy-a-catastrophic-plan/


5

• Allows for reimbursement of a same-
sex spouse’s or same-sex spouse’s 
dependents’ otherwise qualified medical 
expenses through a health FSA.

• Imposes the family maximum HSA 
contribution of $6,450 (for 2013) on a 
same-sex married couple where at least 
one spouse has family HDHP coverage.

• Indicates that, with respect to the 
dependent care FSA, the $5,000 
combined contribution limit applies to 
samesex spouses.

The guidance does not discuss 
reimbursements from HRAs or HSAs. 
Presumably, expenses of a same-sex spouse 
are permitted (similar to the health FSA 
rules), but this is not explicitly addressed. In 
addition, complexities may arise for HSA-
eligible individuals that become covered by 
a same-sex spouse’s traditional health FSA 
(non-HDHP coverage) in a post-Windsor 
environment. Further guidance on these 
issues is needed.

Below you will find more specific information 
addressed in the FAQs.

Mid-Year Election Changes

Q1:  If a cafeteria plan participant was lawfully 
married to a same-sex spouse as of the date 
of the Windsor decision, may the plan permit 
the participant to make a mid-year election 
change on the basis that the participant has 
experienced a change in legal marital status?

A1:  Yes. A cafeteria plan may treat a 
participant who was married to a same-
sex spouse as of June 26, 2013 as if the 
participant experienced a change in legal 
marital status under the permitted election 
change rules. Accordingly, a cafeteria plan 
may permit such a participant to revoke an 
existing election and make a new election in 
a manner consistent with the change in legal 
marital status. For example, subject to carrier 
approval, a participant could elect to revoke 
single health insurance coverage and make 
a prospective pre-tax election for employee-
plus-spouse coverage. 

For purposes of this election change, an 
election may be accepted by the cafeteria 
plan if filed at any time during the cafeteria 
plan year that includes June 26, 2013, or the 
cafeteria plan year that includes December 
16, 2013.

A cafeteria plan may also permit a participant 
who marries a same-sex spouse after June 
26, 2013 to make a mid-year election change 
due to a change in legal marital status.

Q2:  When does an election by a participant 
with respect to a same-sex spouse take 
effect?

A2:  An election made under a cafeteria 
plan with respect to a same-sex spouse as a 
result of the Windsor decision generally takes 
effect as of the date that any other change in 
coverage becomes effective for a qualifying 
benefit that is offered through the cafeteria 
plan.

With respect to a change in status election 
that was made by a participant in connection 
with the Windsor decision between June 26, 
2013 and December 16, 2013, the cafeteria 
plan will not be treated as having failed to 
meet the requirements of Code § 125 and 
the applicable regulations to the extent that 
coverage under the cafeteria plan becomes 
effective no later than the later of: 

• the date that coverage under the cafeteria 
plan would be added under the cafeteria 
plan’s usual procedures for change in 
status elections, or

• a reasonable period of time after 
December 16, 2013. 
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Example 1

Employer sponsors a cafeteria plan with a 
calendar year plan year. Employee A married 
same-sex Spouse B in October 2012 in a 
state that recognized same-sex marriages. 
During open enrollment for the 2013 plan year, 
Employee A elected to pay for the employee 
portion of the cost of self-only health coverage 
through salary reduction under the cafeteria 
plan.

Employer permits same-sex spouses to 
participate in its health plan. On October 
5, 2013, Employee A elected to add health  
coverage for Spouse B under Employer’s 
health plan and made a new salary reduction 
election under the cafeteria plan to pay for 
the employee portion of the cost of Spouse 
B’s health coverage. Employer was not 
certain whether such an election change was 
permissible, and declined to implement the 
election change until further guidance was 
issued.

Once guidance was issued, Employer 
determines that Employee A’s revised election 
is permissible as a change in status election. 
Employer enrolls Spouse B in the health 
plan as of December 20, 2013 and begins 
making appropriate salary reductions from 
the compensation of Employee A for Spouse 
B’s coverage beginning with the pay period 
starting December 20, 2013.

The cafeteria plan is administered in 
accordance with the guidance.

Example 2

Same facts as Example 1 except that 
Employee A submitted the election to 
add health coverage for Spouse B under 
Employer’s cafeteria plan on September 1, 
2013 and the employer implemented the 
election change and enrolled Spouse B in the 
health plan as of October 1, 2013, and began 
making appropriate salary reductions from 
the compensation of Employee A for Spouse 
B’s coverage beginning with the pay period 
starting October 1, 2013.

Even though the employer allowed the pre-tax 
treatment prior to issuance of the guidance, 
the cafeteria plan was administered in 
accordance with this new guidance.

Q3:  Is a plan amendment needed?

A3:  If the cafeteria plan already contains 
written terms that permit a change in election 
upon a change in legal marital status (as is 
usually the case), a plan amendment to reflect 
same-sex marriage is not required.

To the extent that the cafeteria plan sponsor 
chooses to permit election changes that 
were not previously provided for in the written 
plan document, the cafeteria plan must be 
amended to permit such election changes 
on or before the last day of the first plan 
year beginning on or after December 16, 
2013. Such an amendment may be effective 
retroactively to the first day of the plan year 
including December 16, 2013, provided that 
the cafeteria plan operates in accordance with 
the guidance under this new guidance.

Q4:  How can an employee pay for the cost of 
coverage for a same-sex spouse?

A4:  The IRS provides that a cafeteria 
plan participant may choose to pay for the 
employee cost of same-sex spouse coverage 
on a pre-tax basis through the remaining pay 
periods in the current cafeteria plan year by 
providing notice of the participant’s marital 
status to the employer or the cafeteria plan, 
or to continue paying for these benefits on an 
after-tax basis.

In either case, the participant may seek a 
refund of federal income or federal employment 
taxes paid on any amounts representing the 
employee cost of spousal health coverage 
that were treated as after-tax and may exclude 
these amounts from gross income when filing 
an income tax return for the year.

JA
N

A
U

RY

For more information contact your independent broker Total Benefit Solutions Inc (215)355-2121  http://www.totalbenefits.net



7

Example 3

Same facts as Example 1 except that starting 
January 1, 2013, Employee A paid for the 
employee portion of health coverage for 
Spouse B under Employer’s group health plan 
on an after-tax basis. The value of Spouse B’s 
health coverage was $500 per month, and 
this amount was included as taxable income 
and wages to Employee A for payroll purposes 
with respect to all pay periods starting January 
1, 2013.

On October 5, 2013, Employee A made a 
change in status election under the cafeteria 
plan electing to pay for the employee cost 
of Spouse B’s health coverage on a pre-tax 
basis through salary reduction. Employer 
implemented the change in status election 
on November 1, 2013, and excluded the 
cost of Spouse B’s coverage from Employee 
A’s gross income and wages with respect to 
all remaining pay periods in 2013 starting 
November 1, 2013.

Employee A and Spouse B file a joint federal 
income tax return for 2013. The value of 
Spouse B’s health coverage for the full 2013 
taxable year (including the $5,000 of coverage 
($500 per month for 10 months) that was 
initially reported by Employer as includable in 
gross income with respect to all pay periods 
from January through October) may be 
excluded from gross income on the couple’s 
joint return for 2013. Employee A may also 
request a refund of any federal employment 
taxes paid on account of such coverage.

FSA Reimbursements

Q5:  When may the cafeteria plan permit 
a participant’s FSA to reimburse covered 
expenses incurred by the participant’s 
same-sex spouse (or a same-sex spouse’s 
dependent)?

A5:  A cafeteria plan may permit a 
participant’s FSA, including a health, 
dependent care, or adoption assistance 
FSA, to reimburse covered expenses of the 
participant’s samesex spouse or the same-sex 
spouse’s dependent that were incurred during 
a period beginning on a date that is no earlier 
than:

• the beginning of the cafeteria plan year 
that includes June 26, 2013, or

• the date of marriage, if later.

For this purpose, the same-sex spouse may 
be treated as covered by the FSA (even if the 
participant had initially elected coverage under 
a self-only FSA) during that period.

Example 4

Same facts as Example 1 except that 
Employer’s cafeteria plan included a health 
FSA. For the plan year beginning January 1, 
2013, Employee A elected $2,500 in coverage 
under the health FSA.

On October 5, 2013, Employee A elected 
to add health coverage for Spouse B under 
Employer’s group health plan, and made 
a new salary reduction election under the 
cafeteria plan to pay for the employee cost of 
Spouse B’s health coverage. On October 15, 
2013, Employee A submitted a reimbursement 
request under the health FSA including a 
properly substantiated health care expense 
incurred by Spouse B on July 15, 2013. 
Employee A’s FSA may reimburse the covered 
expense.

The result is the same even if the spouse was 
not added to the Employer’s group health plan 
coverage.

Contribution Limits for HSAs and 
Dependent Care Assistance Programs

Q6:  Is a married same-sex couple subject to 
the joint deduction limit for contributions to an 
HSA (for 2013, $6,450)?

For more information contact your independent broker Total Benefit Solutions Inc (215)355-2121  http://www.totalbenefits.net
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A6:  Yes. The maximum annual deductible 
contribution to one or more HSAs for a 
married couple, either of whom elects family 
coverage under an HDHP, is $6,450 for the 
2013 taxable year (as adjusted for cost of 
living increases).

This deduction limit applies to same-sex 
married couples who are treated as married 
for federal tax purposes with respect to a 
taxable year (that is, couples who remain 
married as of the last day of the taxable year), 
including the 2013 taxable year.

Q7:  What happens if each spouse made 
contributions to his/her own HSA that, when 
combined, exceed the HSA contribution limit 
for the year?

A7:  If the combined HSA contributions 
elected by two samesex spouses exceed the 
HSA contribution limit for a married couple (for 
2013, $6,450), contributions for one or both of 
the spouses may be reduced for the remaining 
portion of the tax year in order to avoid 
exceeding the applicable contribution limit.

To the extent that the combined contributions 
to the HSAs of the married couple exceed 
the applicable contribution limit, any excess 

Beginning in 2014, a health insurance provider 
fee applies to covered entities engaged in 
the business of providing health insurance 
for United States health risks. United States 
health risks include the health risk of a 
U.S. citizen or a resident alien including 
those living abroad. Thus, insurers issuing 
expatriate policies covering a U.S. citizen or 
resident alien living abroad are subject to 
the fee. Medical, dental and vision carriers in 
the insured marketplace are subject to this 
fee. This fee does not apply to self-insured 
employer-sponsored plans.

For 2014, the aggregate annual collection 
amount is $8 billion and will increase each 
year. Employers with insured group health 
 

may be distributed from the HSAs of one or 
both spouses no later than the tax return 
due date for the spouses. Any such excess 
contributions that remain undistributed as of 
the due date for the filing of the spouse’s tax 
return (including extensions) will be subject to 
the 6% excise tax.

What Should Employers Do?

• Consider allowing employees with same-
sex spousesto make a pre-tax election for 
health plan coverageconsistent with the 
change in status rules and terms ofthe 
applicable coverage.

• Update plan documents, if necessary.

• Communicate that the qualified medical 
expenses of same-sex spouses are 
eligible for reimbursement through the 
health FSA and monitor for guidance 
regarding HSAs and HRAs.

• Communicate how contribution limits 
apply to married individuals (including 
married same-sex couples) with respect to 
the HSA and dependent care FSA.

plans should expect carriers to pass on the 
cost of this new fee in premiums.

Highlights of the final rule issued by the IRS 
include:

• Clarification that stop-loss insurance is 
not subject to the fee at this time. The 
agencies are concerned about certain 
self-insured arrangements and have 
sought further comment on the issue of 
self-insurance and stop-loss. However, 
stop-loss insurance will not be subject 
to the fee until such time and only to the 
extent that future guidance addresses 
the issue of whether, and if so under 
what circumstances, stop-loss coverage 
constitutes health insurance.
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Published on January 15, 2014

Health Reform
Final Rule Issued Regarding Health Insurance Provider Fee

For more information contact your independent broker Total Benefit Solutions Inc (215)355-2121  http://www.totalbenefits.net



9

• An exemption from the fee for the 
following plans:

• EAPs, disease management programs, 
and wellness programs that do not 
provide significant health insurance 
benefits.

• Certain self-insured MEWAs that 
are not subject to M-1 reporting 
requirements. All other self-insured 
MEWAs are subject to the fee.

• Voluntary Employees’ Beneficiary 
Associations (“VEBAs”) established 
by a union or collective bargaining 
agreement.

For a copy of the rule, visit: 
http://www.gpo.gov/fdsys/pkg/FR-2013-11-29/
pdf/2013-28412.pdf

The Department of Health and Human 
Services (“HHS”) recently issued proposed 
regulations addressing a number of provisions 
under the Affordable Care Act (“ACA”). Some of 
this guidance will impact employer-sponsored 
group health plans.

Transitional Reinsurance Fee

The regulations estimate that the transitional 
reinsurance fee for 2015 will be $44 per 
covered life. This is a reduction from the $63 
per covered life fee that applies for 2014. The 
transitional reinsurance fee for 2016 has not 
been announced.

As a reminder, the fee is assessed on all 
covered lives (e.g., any employee, spouse, 
domestic partner, children, and COBRA 
beneficiaries). Contributing entities must pay 
the reinsurance fee. Contributing entities are:

• A health insurance issuer (carrier) for 
insured coverage; 
 

• For 2014, a self-insured group health 
plan whether or not it uses a third party 
administrator; and

• For 2015 and 2016 benefit years, a self-
insured group health plan that uses a 
third party administrator in connection 
with claims processing, adjudication 
(including management of appeals), or 
plan enrollment. This is a notable change 
from the 2014 requirements, as self-
insured, self-administered major medical 
plans will be exempt from the transitional 
reinsurance fee for 2015 and 2016 (but 
not 2014). Most employer-sponsored 
selfinsured health plans are administered 
by a third party and will not qualify for this 
relief.

A self-insured group health plan that is a 
contributing entity is responsible for the 
reinsurance contributions, although it may 
elect to use a third party administrator for 
transfer of the reinsurance contributions. 
 

Published on January 15, 2014

Guidance for Changes in 2015
Reinsurance Fee, Cost-Sharing Limits, and Other Changes
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In addition, the proposed rule modifies the 
previously announced payment scheme. 
Now, contributing entities must pay the fee 
in two installments. This is a departure from 
the previously announced payment model in 
which a single lumpsum payment was due. 
However, HHS is considering whether to allow 
a single lump-sum payment option.

For now, the two-payment installment means:

• For the 2014 benefit year ($63 per 
covered life fee), entities will pay $52.50 
per covered life within 30 days after the 
date of first notification by HHS (expected 
in the fourth quarter 2014) and the 
remaining $10.50 per covered life will be 
invoiced by the fourth quarter of 2015 and 
payable in late fourth quarter 2015.

• For the 2015 benefit year ($44 per 
covered life proposed fee), entities will 
pay $33 per covered life within 30 days 
after the date of first notification by HHS 
(expected in the fourth quarter of 2015) 
and the remaining $11 per covered life fee 
will be invoiced by the fourth quarter of 
2016 and payable late in the fourth quarter 
of 2016.

Further, the new regulations clarified that the 
transitional reinsurance fee applies to “major 
medical coverage,” which is newly defined 
for these purposes as health coverage for 
services and treatments provided in various 
settings that provides a minimum value, using 
the same criteria applicable to the employer 

penalty. So, to the extent that the plan’s share 
of the total allowed cost of benefits is at least 
60%, which is calculated on a broad set of 
services using an HHS-issued minimum value 
calculator, a yet to be issued design-based 
safe harbor checklist, or actuarial certification, 
the transitional reinsurance fee will apply for 
that plan.

The proposed rule clarifies that no 
reinsurance contributions will be required in 
the case of employer-provided group health 
plan coverage where such coverage:

• applies to individuals who are also 
enrolled in individual market health 
insurance for which reinsurance 
contributions are required; or

• is supplemental or secondary to group 
health coverage for which reinsurance 
contributions must be made for the same 
covered lives.

Finally, the guidance makes clear that 
reinsurance contributions are not owed by the 
carrier or self-insured plan on individuals with 
primary residence in a territory that does not 
operate a reinsurance program.

Maximum Annual Limitation on Cost-
Sharing

All non-grandfathered group health plans must 
comply with annual cost-sharing limitations on 
out-of-pocket maximums. The dollar amounts 
are adjusted annually. For 2015, the maximum 
annual limitation on cost-sharing will be 
$6,750 for self-only coverage and $13,500 for 
family coverage (coverage other than self-
only).

Maximum Annual Limitation on 
Deductibles – Small Group

Non-grandfathered insured small group health 
plans are subject to certain deductible limits 
that are adjusted annually. A “small” employer 
is an employer that employed an average of 
not more than 100 employees on business 
days during the preceding calendar year and 
who employs at least 1 employee on the first 
day of the plan year. For plan years beginning 
before January 1, 2016, a state may elect to 
substitute “50” for “100.” All states currently 
define the small group health insurance 
market as employers with 2-50 employees, 
with the exception of WA, CO, HI, MS, FL, NC, 
DE, CT, RI, MA, NH, ME, and VT that use the 
definition of employers with 1-50 employees. 

For more information contact your independent broker Total Benefit Solutions Inc (215)355-2121  http://www.totalbenefits.net
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This may change prior to January 1, 2016.

For 2015, the annual deductible in the small 
group market may not exceed $2,150 for self-
only coverage and $4,300 for family coverage 
(coverage other than self-only).

Composite Rating – Small Group

HHS restated that nothing prevents an 
issuer from converting per-member rates 
into average enrollee premium amounts 
(calculated composite premiums), provided 
that the total group premium is the same total 
amount calculated using the permitted rating 
factors per member. Insurance carriers are 
subject to new underwriting rules with respect 
to small, insured groups. Rating variations are 
restricted to (a) benefit coverage elected (plan 
and tier), (b) geographic area, (c) age (limited 
to a ratio of 3 to 1 for adults), and (d) tobacco 
use (limited to a ratio of 1.5 to 1). 

Composite premiums are average rates for 
a particular group of participants. Therefore, 
any change in employee census would result 
in a change in the average rate. To address 
the mid-year composite premium fluctuations, 
HHS proposed a new policy for plan years 
beginning on or after January 1, 2015. The 
policy requires issuers that offer a composite 
premium for small groups to ensure that the 

amount does not vary for any plan participant 
during the plan year. The issuer is required 
to accept the group’s composite premium, 
calculated at the beginning of the plan year, 
for any new participant who enrolls during the 
plan year. Issuers are encouraged to adopt 
this policy for plan years beginning in 2014.

HHS is considering a uniform tiered-
composite rating structure for the small group 
market for future years.

Risk Adjustment Fee – Small Groups

Beginning January 1, 2014, there is a new 
permanent fee imposed on health insurance 
carriers with respect to small, insured, non-
grandfathered plans. For calendar year 2014, 
HHS established a per capita annual user 
fee rate of $0.96, which will apply as a risk 
adjusted user fee of $0.08 per enrollee per 
month. HHS proposed for calendar year 2015 
an increased per capita fee rate of $1.00 risk 
adjusted user fee per enrollee per year.

Exchange Marketplace Open 
Enrollment

HHS proposes changing the annual open 
enrollment period for the 2015 benefit year 
to begin on November 15, 2014 and extend 
through January 15, 2015.

Effective January 1, 2014, the Affordable Care 
Act (“ACA”) requires that a health plan that 
makes payments to providers via electronic 
funds transfers (“EFT”) use new standards. 
A health plan must have the ability to remit 
provider payments via EFT.

EFT is an electronic funds transfer. For this 
purpose, an EFT is the electronic transmission 
of any of the following from a health plan to a 
health care provider:

• payment;

• information about the transfer of funds;

• payment-processing information;

• explanation of benefits; or

• remittance advice.

What is required?

As of January 1, 2014, a health plan must 
have the ability to conduct EFT upon provider 
request. HIPAA covered entities such as 
group health plans are not required to use 
the Automated Clearing House Network (the 
“ACH Network”) to transmit and receive health 
care claim payments by EFT. As of January 
1, 2014, health plans and providers are not 

Published on January 16, 2014

Self-Insured Plans
New Rules Regarding How Claim Payments Are Transmitted

For more information contact your independent broker Total Benefit Solutions Inc (215)355-2121  http://www.totalbenefits.net



12

prohibited from using other networks such 
as Fedwire, card payment networks, etc. For 
example, the new rules do not apply to health 
plan debit card transactions. However, if a 
provider requests that a health plan conduct 
EFT using the ACH Network, the health 
plan is required to do so. Regardless of the 
network used, every effort should be made by 
the health plan to ensure that re-association 
between the payment and the remittance 
advice can be automated by providers.

Unlike HIPAA’s Privacy and Security 
rules, these standards apply to a covered 
transaction even if the transaction does not 
involve any protected health information. For 
example, an EFT transmission can be just a 
payment, without any individually identifiable 
information.

Providers are not required to accept health 
care payments via EFT.

For insured plans, the insurance carriers are 
responsible for compliance; for self-insured 
plans, the employers are responsible.

Standards when a Health Plan 
Conducts EFT Using the ACH Network

HHS adopted a single set of operating 
rules for each covered transaction with the 
goal of creating as much uniformity in the 

implementation of the electronic standards 
as possible — building on the transaction 
standards already issued under HIPAA. 
Operating rules are “the necessary business 
rules and guidelines for the electronic 
exchange of information that are not 
defined by a standard or its implementation 
specifications,” as adopted by HHS. 
Information about the operating rules and their 
implementation can be found on the CAQH 
website at: 
http://www.caqh.org/ORMandate_EFT.php

Employer Action

No action is required of employers of 
insured plans, as the carrier should have 
this responsibility. Employers of self-funded 
plans should coordinate with their third-party 
administrators (“TPAs”) and respond to any 
requests to provide certain information such 
as confirming that the bank does not have a 
block on debit transactions, and confirming 
the routing number to be used for EFT 
transactions.
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The Departments of Labor, Treasury and HHS 
issued a proposed rule that provides helpful 
guidance regarding certain excepted benefits, 
including vision benefits, dental benefits, 
employee assistance programs (EAPs) and 
certain wraparound programs.

In essence, the proposed rule:

• Removes the participant contribution 
requirement for certain limited-scope 
vision and dental arrangements. Under 
a revised definition, vision and dental 
benefits are excepted benefits when 
offered under a separate policy, contract 
or certificate of insurance or when the 
participant has the right to elect not to 
receive the coverage.

• Establishes four criteria to qualify an EAP 
as an excepted benefit in 2015.

• Creates a new classification of excepted 
benefit called a “wraparound program,” 
subject to specific rules.

Background

Group health plans are subject to various 
requirements, including new mandates under 
the Affordable Care Act. However, many of 
the ACA provisions do not apply to excepted 
benefits including:

• coverage of children up to age 26;

• no pre-existing condition exclusions;

• no annual or lifetime dollar limits on 
essential health benefits;

• compliance with out-of-pocket limitations 
(nongrandfathered plans only);

• W-2 reporting (if applicable); and

• compliance with SBC disclosure rules.

Prior to this proposed rule, self-insured 
vision and dental arrangements that are 
100% employer-paid were considered non-

excepted benefits, and subject to the various 
market reforms. Additionally, vision and dental 
benefits, and most EAPs, are considered 
group health plans under ERISA. To the extent 
such benefits are not excepted benefits, 
they may be considered Minimum Essential 
Coverage. Under the ACA, an individual 
who has Minimum Essential Coverage is 
disqualified from subsidies in the Exchange 
marketplace. Due to these issues, the 
Departments are providing further guidance to 
simplify and clarify when these arrangements 
may qualify as excepted benefits.

Vision and Dental Benefits

Under current regulations, vision and dental 
benefits are considered excepted benefits 
if they are limited in scope (described as 
benefits, substantially all of which are for 
treatment of the eyes or mouth respectively) 
and are:

• provided under a separate policy, 
certificate or contract of insurance; or

• otherwise not an integral part of a group 
health plan.

Benefits are not an integral part of a group 
health plan (whether provided through 
the same plan or a separate plan) if a 
participant (1) has the right to elect not to 
receive coverage for the benefits; and (2) if 
a participant elects to receive coverage for 
the benefits, the participant must pay an 
additional premium or contribution for that 
coverage (even if that contribution is nominal).

The new proposed regulations eliminate 
the additional premium or contribution 
requirement for vision or dental benefits 
to qualify as excepted benefits. Under this 
revised definition, vision and dental benefits 
are excepted benefits if they are limited in 
scope and are either (1) provided under a 
separate policy, certificate, or contract of 
insurance, or (2) the participant has the 
right to elect not to receive coverage for the 
benefits. For example, a self-insured dental 
plan where the participant has the right to 

Published on January 24, 2014
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decline the dental but if the participants takes 
the dental, the employer pays 100% of the 
cost would not be an excepted benefit under 
the old rule, but would be an excepted benefit 
under the proposed rule.

Employers and plans may rely on the 
proposed regulations with respect to vision 
and dental benefits at least through 2014. 
If final regulations on this matter are more 
restrictive than the proposed regulations, 
such guidance would not be effective prior to 
January 1, 2015.

Employee Assistance Programs

Earlier guidance provided that through the 
end of 2014, the Departments will consider 
an EAP to constitute an excepted benefit 
only if the EAP does not provide significant 
benefits in the nature of medical care or 
treatment. For this purpose, employers may 
use a reasonable, good faith interpretation of 
whether an EAP provides significant benefits 
in the nature of medical care or treatment. 
Beginning in 2015, the proposed rule lays out 
new requirements that the EAP will need to 
satisfy to qualify as an excepted benefit:

• The EAP cannot provide significant 
benefits in the nature of medical care. The 
proposed rule seeks comments on how to 
define the term “significant.” The guidance 
asks whether a program that provides no 
more than 10 outpatient mental health/
substance use disorder counseling 
sessions, an annual wellness checkup, 

immunizations, and diabetes counseling 
with no inpatient benefits should be 
considered to provided significant benefits 
in the nature of medical care.

• The EAP cannot coordinate with benefits 
under another group health plan. To 
satisfy this requirement, three conditions 
must be met:

• Participants cannot be required to 
exhaust EAP benefits before an 
individual is eligible for benefits 
under the group health plan (no EAP 
“gatekeeper”).

• Eligibility for the EAP cannot be 
conditioned on participation in another 
group health plan.

• The EAP must not be financed by 
another group health plan.

• No employee premiums or contributions 
are required to participate in the EAP. The 
EAP must be 100% employerpaid.

• No cost-sharing under the EAP. 
Employees are not required to pay 
anything toward the cost of coverage such 
as copays.

Wraparound Programs

The proposed rule contemplates a new type of 
“wraparound” coverage that would constitute 
an excepted benefit. This coverage is intended 
to provide additional benefits to certain 
employees who have unaffordable group 
health plan coverage offered by an employer 
and choose to purchase an individual health 
insurance policy instead of the employer’s 
group health plan. The wraparound plan would 
provide benefits beyond the essential health 
benefits offered by the individual policy and 
may also assist with cost-sharing such as 
out-of-network costs or other expenses. For 
example, the wraparound coverage could 
provide benefits for items and services that 
cannot be (or are unlikely to be) essential 
health benefits including routine adult vision 
and dental care, long-term/custodial nursing 
home care, non-medically necessary pediatric 
orthodontia, and coverage that extends 
beyond the benchmark plan’s coverage of 
wellness programs, manipulative treatment, 
infertility, home health care, private duty 
nursing, hospice or certain non-traditional 
treatments. 
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To be considered an excepted benefit, the 
wraparound coverage must satisfy the 
following five requirements:

1. The coverage wraps around non-
grandfathered individual health insurance 
coverage that does not consist solely of 
excepted benefits.

2. The coverage is specifically designed to 
provide benefits beyond those offered by 
the individual health insurance coverage. 
Specifically, the limited wraparound 
coverage must provide either benefits 
that are in addition to essential health 
benefits or reimburse the cost of health 
care providers considered out-of-network 
under the individual health insurance 
coverage, or both. The coverage may, 
but is not required to, provide benefits 
for the participant’s otherwise applicable 
cost-sharing under the individual health 
insurance policy (however, this cannot 
be its primary purpose). The wraparound 
coverage cannot provide benefits solely 
pursuant to a coordination-of-benefits 
provision that simply pays benefits 
whenever the individual health insurance 
policy does not cover all or part of the 
expense.

3. The wraparound coverage cannot be 
an integral part of the group health plan. 
The plan sponsor must sponsor another 
group health plan that meets minimum 
value for the plan year, referred to as the 
primary plan. This primary plan must be 
affordable for a majority of the employees 
who are eligible for the coverage. Future 
regulations will clarify which of the 
three IRS affordability safe harbor tests 
can be used to satisfy the affordability 
requirement.

4. The wraparound coverage must be 
limited in amount. Specifically, the total 
cost of coverage under the limited 
wraparound coverage must not exceed 
15% of the cost of coverage under the 
primary plan offered to employees eligible 
for the wraparound coverage. For this 
purpose, the cost of coverage is the 
total cost of coverage (inclusive of both 
employer and employee contributions) 
and is determined in the same manner 
as the applicable premium for purposes 
of COBRA. To the extent an employer 
sponsors two or more major medical plan 
options and one does not satisfy the 15% 
standard but another plan does, the 15% 

threshold will be met if the average value 
of the primary plan options meets the 15% 
standard.

5. There is no discrimination. The limited 
wraparound coverage must not 
differentiate among individuals in eligibility, 
benefits, or premiums based on any 
health factor of an individual (or any 
dependent of the individual), and may 
not impose any pre-existing condition 
exclusions. In addition, both the primary 
plan and the limited wraparound coverage 
must not discriminate in favor of highly 
compensated individuals under the 
provisions of PHS Act 2716 and Code 
Section 105(h). These nondiscrimination 
rules help ensure that employers will not 
be able to use wraparound coverage to 
send excessive numbers of low-wage 
workers to the Exchange marketplace.

Employers have the option of offering a 
wraparound plan. This coverage is not 
intended to replace group coverage for 
employers who drop coverage or who 
otherwise do not provide a minimum value 
plan. Offering this coverage will not satisfy the 
ACA’s employer shared responsibility mandate 
for applicable large employers. The proposed 
rule acknowledges that wraparound coverage 
is targeted to a narrow group of plan sponsors 
– those that offer a minimum value plan that 
is affordable to a majority of employees. The 
Departments are seeking comments as to 
whether the majority level is appropriate (or 
whether the primary plan should provide 
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coverage that is affordable to a large or 
smaller fraction of employees) as the goal is to 
prevent plan sponsors from shifting employees 
from the primary plan to the individual market 
with limited wraparound coverage.

Employer Action

Employers should review vision and dental 
plans for excepted status. As long as the 
vision and/or dental coverage is written under 
a separate policy or contract of insurance, it 
is an excepted benefit. If the vision or dental 
benefit is self-insured, under the proposed 
rule, the plan only needs to allow the 

participant “choice” (the right not to elect the 
coverage) in order to retain excepted status. If 
the dental or vision is a non-excepted benefit, 
the plan must comply with various ACA 
mandates, including the market reforms.

EAPs should also be reviewed for excepted 
status under both the 2014 and 2015 relief; 
employers should await further guidance.

Employers should also await further guidance 
and clarification around wraparound programs 
to understand potential risks and possible 
benefits to offering this coverage.
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The Department of Health and Human 
Services has announced the Federal Poverty 
Line (“FPL”) amounts, as indexed for 2014.

Why is this Important?

Beginning in 2015, large employers may 
be subject to the employer penalty under 
the Affordable Care Act if they do not offer 
affordable, minimum value coverage to all 
full-time employees and at least one full-time 
employee receives a subsidy in the Exchange. 
The FPL is relevant to the affordability of 
the coverage, as well as the eligibility for a 
subsidy.

Regarding affordability, coverage is considered 
to be affordable if an employee’s required 
contribution does not exceed 9.5% of the 
employee’s household income. The IRS 
recognized that an employee’s household 
income is not readily accessible by employers 
and confirmed a safe harbor that would 
allow employers to use the W-2 wages of an 
employee to determine whether coverage 
is affordable. For affordability purposes, a 
large employer satisfies the FPL safe harbor 
with respect to an employee for a calendar 
month if the employee’s required contribution 
for the large employer’s lowest cost self-
only coverage that provides minimum value 
does not exceed 9.5% of a monthly amount 
determined as the FPL for a single individual 

for the applicable calendar year, divided by 12. 
For example, based on the 2014 levels (see 
below), for affordability safe harbor purposes, 
the applicable FPL is the FPL for the state in 
which the employee is employed. The FPL 
is $11,670 for a single individual for every 
state (and Washington D.C.) except Alaska 
or Hawaii. So, if the employee’s required 
contribution for the calendar month for the 
lowest cost self-only coverage that provides 
minimum value is $92.39 (9.5% of $11,670/12) 
or less, the employer meets the FPL safe 
harbor.

Regarding eligibility for a subsidy, an individual 
is only eligible for a subsidy in the Exchange 
if s/he is within 100-400% of the FPL and is 
not offered affordable, minimum value group 
coverage. For subsidy eligibility purposes, for 
2014, the applicable FPL is the FPL for the 
state in which the employee resides. 100-
400% of the FPL is $11,670-$46,880 for a 
single individual and $23,850-$95,400 for a 
family of four for every state (and Washington 
D.C.), except Alaska or Hawaii.

Indexed Amounts

The following are the 2014 HHS poverty 
guidelines:

Published on February 3, 2014
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2014 Poverty Guidelines For The 48 Contiguous States 
And The District Of Columbia

Persons In Family/Household Poverty Guideline

1 $11,670

2 $15,730

3 $19,790

4 $23,850

5 $27,910

6 $31,970

7 $36,030

8 $40,090

For families/households with more than 8 persons, add $4,060 for each 
additional person. 

2014 Poverty Guidelines For Alaska

Persons in Family/Household Poverty Guideline

1 $14,580

2 $19,660

3 $24,740

4 $29,820

5 $34,900

6 $39.980

7 $45,060

8 $50,140

For families/households with more than 8 persons, add $5,080 for each 
additional person.

2014 Poverty Guidelines For Hawaii

Persons In Family/Household Poverty Guideline

1 $13,420

2 $18,090

3 $22,760

4 $27,430

5 $32,100

6 $36,770

7 $41,440

8 $46,110

For families/households with more than 8 persons, add $4,670 for each 
additional person.
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On February 10, 2014, the IRS released 
final regulations implementing the Employer 
Shared Responsibility provision under

the Affordable Care Act (ACA) for 2015 (the 
“employer penalty”). This guidance is lengthy 
and provides helpful clarification in

many areas. We are in the process of 
reviewing the guidance, but you will find some 
key aspects of this rule below:

• The employer penalty will apply to 
employers with 100 or more full-time 
equivalent employees starting in 2015. For 
employers with 50-99 full-time equivalent 
employees, there is a one-year delay and 
the employer penalty provision will start in 
2016.

• Most of the transition relief offered under 
the proposed regulations is extended to 
2015, including some relief afforded to 
non-calendar year plans that may delay 
the application of a penalty until the first 
day of the 2015 plan year.

• For 2015 only, applicable large employers 
will avoid the penalty that applies for 
failing to offer health insurance coverage 
if coverage is offered to at least 70% of 
full-time employees. Beginning in 2016, 
coverage must be provided to at least 
95% of full-time employees to avoid this 
penalty.

• The final rule provides clarification 
around certain occupations and whether 
these employees are viewed as full-time, 
including specific rules on seasonal 
employees, volunteers, and adjunct 
faculty.

We are in the process of reviewing the 
regulations in detail and will provide further 
details soon.

Published on February 11, 2014

Health Reform
Final Regulations Issued on Employer Penalty
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On February 10, 2014, the IRS released 
final regulations implementing the employer 
penalty under the Affordable Care Act. 
The guidance is complex and lengthy. The 
following only addresses the transition relief 
available under the final rules. We will provide 
you with further information to clarify the 
remaining aspects of the regulations.

Briefly stated, the transition relief in the final 
rules:

• Provides a one-year delay (until 2016) 
of the employer penalty provision to 

employers with 50-99 full-time employees 
(“FTEs”) (including full-time equivalents), 
subject to certain rules. Under this 
relief, employers with 100 or more FTEs 
(including full-time equivalents) are 
subject to the employer penalty in 2015.

• Extends and expands upon transition relief 
previously offered under the proposed 
regulations to delay the application of the 
employer penalty until the first day of the 
2015 plan year (as opposed to January 1, 
2015) for non-calendar year plans, subject 
to certain requirements.

Published on February 26, 2014
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Final Regulations on Employer Penalty Provide Transition Relief
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• For 2015 only, provides a 70% (rather 
than a 95%) threshold to determine 
whether a large employer is considered to 
have offered coverage to FTEs and their 
dependents. Beginning in 2016, coverage 
must be provided to at least 95% of FTEs 
in order to avoid the penalty.

• For 2015 only, permits a large employer 
to subtract 80 (rather than 30) FTEs to 
determine the applicable penalty amount 
for not offering coverage to at least 70% of 
FTEs. For 2015, this number reverts to 30.

• Extends additional relief with respect to 
plans that have not covered dependents, 
shortens the time span from 12 months 
to 6 to determine large employer status, 
and provides an extension of time to offer 
coverage to align with the first payroll 
period.

Below you will find additional detail regarding 
the transitional rules.

Transition Relief for Employers with 
50-99 FTEs (including full-time 
equivalents) for 2015

The final regulations provide relief for mid-
sized employers to delay the employer penalty 
until 2016. An employer is eligible for this 
transition relief if it satisfies the following 
conditions:

1. Workforce Size 
 
The employer employs on average at least 
50 FTEs (including full-time equivalents) 
but fewer than 100 FTEs (including full-
time equivalents) on business days during 
2014.

2. Maintenance of Workforce/Hours of 
Service 
 
During the period beginning on February 
9, 2014 and ending on December 31, 
2014, the employer does not reduce the 
size of its workforce or the overall hours of 
service of its employees in order to satisfy 
the workforce size condition described 
in (1) above. Bona fide business reasons 
for a reduction in workforce size or 
overall hours of service will not be 
considered to violate this provision. For 
example, reductions of overall hours of 
service because of business activity 
such as the sale of a division, changes 
in the economic marketplace in which 

the employer operates, terminations 
of employment for poor performance, 
or other similar changes unrelated to 
eligibility for this transition relief are for 
bona fide business reasons and will not 
affect eligibility for the transition relief.

3. Maintenance of Previously Offered 
Health Coverage During the coverage 
maintenance period, the employer does 
not eliminate or materially reduce the 
health coverage, if any, it offered as of 
February 9, 2014. The term “coverage 
maintenance period” means: 

• For an employer with a calendar year 
plan, the period beginning on February 
9, 2014 and ending on December 31, 
2015.

• For an employer with a non-calendar 
year, the period beginning on February 
9, 2014, and ending on the last day of 
the plan year that begins in 2015.

An employer is not treated as eliminating or 
materially reducing health coverage if:

(i)  it continues to offer each employee 
who is eligible for coverage during 
the coverage maintenance period an 
employer contribution toward the cost 
of employee-only coverage that either:

• is at least 95% of the dollar 
amount of the contribution toward 
such coverage that the employer 
was offering on February 9, 2014, 
or

• is the same (or a higher) 
percentage of the cost of coverage 
that the employer was offering to 
contribute toward coverage on 
February 9, 2014;

(ii)  when there is a change in benefits 
under the employee-only coverage 
offered, that coverage provides 
minimum value after the change; and

(iii)  it does not alter the terms of its group 
health plans to narrow or reduce the 
class or classes of employees (or the 
employees’ dependents) to whom 
coverage under those plans was 
offered on February 9, 2014.
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4. Certification of Eligibility 
 
The large employer certifies on a 
prescribed form that it meets the above 
criteria for (1) through (3). 

The transition relief applies to all calendar 
months of 2015 plus any calendar months of 
2016 that fall within the employer’s 2015 plan 
year. Thus, the relief will cover noncalendar 
year plans, but only if the employer did not 
modify the plan year after February 9, 2014 to 
begin on a later calendar date (for example, 
changing the start date of the plan year from 
January 1 to December 1).

Transition Relief for Non-Calendar Year 
Plans

The employer penalty is generally effective 
January 1, 2015. Transition relief is available 
for a non-calendar year plan only if the plan 
year was not modified after December 27, 
2012 to begin at a later calendar date. The 
relief provides that, for any employees who 
are eligible for coverage under the terms 
of an employer’s plan as of February 9, 
2014 (regardless of whether they take the 
coverage), the employer will not be subject to 
a potential penalty as to those employees until 
the first day of the fiscal plan year that begins 
in 2015. This relief is also available if (a) at 
least 25% of its employees (including full-time 
and part-time employees) are covered under 
any non-calendar year plans as of any date 
from February 10, 2013 to February 9, 2014, 

or (b) at least 33% of its employees were 
offered coverage during the open enrollment 
period that ended most recently before 
February 9, 2014.

The final rule provides an additional 
mechanism for employers to qualify for this 
relief that takes into account only full-time 
employees, as opposed to all employees. 
Relief is available for a non-calendar year 
plan only if the plan year was not modified 
after December 27, 2012 to begin at a later 
calendar date if (a) at least 33% of its FTEs 
are covered under any non-calendar year 
plans as of any date from February 10, 2013 
to February 9, 2014, or (b) at least 50% of its 
FTEs were offered coverage during the open 
enrollment period that ended most recently 
before February 9, 2014.

In all cases set forth above, the FTE must be 
offered affordable coverage that provides a 
minimum value no later than the first day of 
the 2015 plan year in order for the employer to 
avoid a penalty. 

Transition Relief for 95% Offer of 
Coverage Threshold

For each calendar month during 2015 and any 
calendar months during the 2015 plan year 
that fall in 2016, a large employer that offers 
coverage to at least 70% (i.e., that fails to 
offer to no more than 30%) of its FTEs (and 
their dependents, but see the Transition Relief 
Available to Offer of Dependent Coverage 
section below) will not be subject to the “No 
Coverage” penalty. This relief is available as 
long as the plan year was not changed after 
February 9, 2014.

It is important to note that large employers 
qualifying for this transition relief continue 
to be subject to a potential “Offer Coverage” 
penalty.

Transition Relief for “No Coverage” 
Penalty Deduction from 30 to 80

For the 2015 plan year only, including any 
calendar months in 2016 that fall within the 
2015 plan year, the “No Coverage” penalty 
calculation for a large employer with over 
100 FTEs (including full-time equivalents), 
will be calculated using a deduction of 80 
FTEs rather than 30. This relief is available as 
long as the plan year was not changed after 
February 9, 2014.
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Transition Relief for Offer of Dependent 
Coverage

To ensure avoidance of the employer 
penalty, a large employer must, in part, offer 
coverage to their full-time employees and their 
dependent children. For the 2015 plan year, 
plans that do not provide dependent coverage, 
or provide dependent coverage that does not 
constitute minimum essential coverage, or 
offer limited dependent coverage for some 
but not all dependents, will not be subject to 
the employer shared responsibility penalties 
so long as the employer takes steps during 
the 2014 or 2015 plan year (or both) to extend 
coverage under the plan to dependents not 
offered coverage during the 2013 or 2014 plan 
year (or both).

Note that this relief is not available if the 
employer offered dependent coverage 
either during the 2013 or 2014 plan year 
and subsequently dropped this coverage. 
Since most employer plans offer dependent 
coverage, very few employers will be eligible 
for this relief.

Shorter Period Permitted to Determine 
Large Employer Status for 2015

In general, a large employer is, with respect to 
a calendar year, an employer that employed 
an average of at least 50 FTEs (including 
full-time equivalents) on business days during 
the preceding calendar year. For 2015, many 
employers will be eligible for the transition 

relief that will allow them to determine large 
employer status based on 100 or more 
FTEs (including full-time equivalents) in the 
preceding calendar year.

For the 2015 calendar year, an employer may 
determine its status as a large employer by 
reference to a period of at least 6 consecutive 
calendar months, as chosen by the employer, 
during the 2014 calendar year (rather than the 
entire 2014 calendar year). Thus, an employer 
may determine whether it is a large employer 
for 2015 by determining whether it employed 
an average of at least 50 (or 100) FTEs 
(including full-time equivalents) on business 
days during any consecutive 6-month period 
in 2014.

Offer of Coverage Based on Pay Period 
Transition Relief for January 2015

Solely for purposes of January 2015, if a large 
employer member offers coverage to a FTE no 
later than the first day of the first payroll period 
that begins in January 2015, the employee will 
be treated as having been offered coverage 
for January 2015. This allows large employers 
to begin coverage with the first payroll period 
in January 2015.

We will provide you with additional information 
regarding other aspects of the regulations 
shortly.
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On February 10, 2014, the IRS released 
final regulations implementing the employer 
penalty under the Affordable Care Act (“ACA”). 
The final regulations are complex and address 
numerous aspects of the employer penalty. 
We previously released an article dealing with 
the transition rules under the final regulations 
and we will be issuing an article in the near 
future regarding seasonal and variable hour 
employees. Below, you will find information on 
the following from the final regulations:

• Changes regarding how to determine full-
time employee status;

• Clarifications regarding how to determine 
affordability; and

• Further explanation of what constitutes an 
“offer of coverage.”

Full-Time Employee Status

Under the ACA and the proposed regulations, 
a full-time employee (“FTE”) is, with respect 
to a calendar month, an employee who is 
employed an average of at least 30 hours of 
service per week with an employer. 130 hours 
of service in a calendar month is treated as 
the monthly equivalent of at least 30 hours of 
service per week. These methods are referred 
to as the “monthly measurement method.” 
Look back measurement methods are also 
available and are not discussed herein.

New Weekly Rule

Under the monthly measurement method, 
employers have the option of determining 
FTE status by using a weekly rule. Under the 
weekly rule, FTE status for certain calendar 
months is based on hours of service over 4 
weekly periods and for certain other calendar 
months is based on hours of service over 5 
weekly periods as follows:

• with respect to a month with 4 weekly 
periods, an employee with at least 120 
hours of service is an FTE; and

• with respect to a month with 5 weekly 
periods, an employee with at least 150 
hours of services is an FTE.

For purposes of this rule, the 7 continuous 
calendar days that constitute a week (for 
example Sunday through Saturday) must be 
consistently applied for all calendar months of 
the calendar year.

Rehired Employees and Employees 
Returning from a Short Leave of Absence

To avoid characterizing former employees 
as rehired employees after a short period 
of absence, the final regulations clarify that 
under the monthly measurement method, an 
employee must be treated as a continuing 
employee, rather than a new hire, unless:

• the employee has had a period of at least 13 
weeks during which no hours of service were 
credited (26 weeks for an employee of an 
employer that is an educational organization); 
or

• the employee is not credited with any hours 
of service during a period that is both at least 
4 consecutive weeks’ duration and longer than 
the employee’s immediately preceding period 
of employment.

Aggregation of Hours of Service

Hours of service must be counted across all 
large employer members of a controlled group 
where an employee accrues hours of service 
in a calendar month for various large employer 
members. For example, an employee who 
for a calendar month averaged 25 hours of 
service per week with large employer member 
A and 15 hours of service per week with large 
employer member B, the employee would be 
an FTE for that calendar month.

Exclusions from Definition of Hour of 
Service

On-Call Hours

“On-call” hours are hours for which an 
employee has been directed by the employer 
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to remain available to work, but where s/he 
is not performing services. In some cases, 
employees are paid a reduced hourly wage 
for on-call hours. In other cases, employees 
are not paid additional compensation for on-
call hours but are required to remain on call 
periodically as a condition of employment.

Until further guidance is issued, employers 
of employees who have on-call hours are 
required to use a reasonable method for 
crediting hours of service that is consistent 
with the employer penalty provisions. The 
regulations indicate that it is not reasonable 
for an employer to fail to credit an employee 
with an hour of service for any on-call hour 
for which (a) payment is made or due by the 
employer; (b) the employee is required to 
remain on-call on the employer’s premises or 
(c) the employee’s activities while remaining 
on-call are subject to substantial restrictions 
that prevent the employee from using the time 
effectively for the employee’s own purposes.

Volunteer Employees

An hour of service is generally defined as an 
hour for which an employee is paid or entitled 
to payment. Hours worked by a volunteer 
who does not receive, and is not entitled to 
receive, compensation in exchange for the 
performance of services are not treated as 
hours of service for purposes of the employer 
penalty. However, to address volunteers who 
receive compensation in the form of expense 
reimbursements, stipends, contributions to 
employee benefit plans, or nominal wages, 
the final regulations provide that hours of 
service do not include hours worked as a 
“bona fide volunteer.” A “bona fide volunteer” 
is any volunteer who is an employee of 
a government entity or an organization 
described in Code Section 501(c) that is 
exempt from taxation under Code Section 
501(a) whose only compensation from that 
entity or organization is in the form of (i) 
reimbursement for (or reasonable allowance 
for) reasonable expenses incurred in the 
performance of services by volunteers, or 
(ii) reasonable benefits (including length 
of service awards), and nominal fees, 
customarily paid by similar entities in 
connection with the performance of services 
by volunteers.

Student Employees

The final regulations do not include a general 
exception for student employees; however, 
they do provide that hours of service do 

not include hours of service performed by 
students in positions subsidized through the 
federal work study program or a substantially 
similar program of a state or political 
subdivision thereof.

Members of Religious Orders

Until further guidance is issued, a religious 
order is permitted, for purposes of determining 
whether an employee is an FTE, to not count 
as an hour of service any work performed 
by an individual who is subject to a vow of 
poverty as a member of that order when the 
work is in the performance of tasks usually 
required (and to the extent usually required) of 
an active member of the order.

Adjunct Faculty, etc.

Until further guidance is issued, employers 
of adjunct faculty (and of employees in 
other positions that raise similar issues with 
respect to the crediting of hours of service) 
are required to use a reasonable method 
for crediting hours of service with respect to 
those employees that is consistent with the 
employer penalty provisions.

With respect to adjunct faculty members 
of an educational organization who are 
compensated on the basis of the number of 
courses or credit hours assigned, it is noted 
a wide variation of work patterns, duties, and 
circumstances apply in different institutions, 
academic disciplines, and departments, and 
apply to different courses and individuals, and 
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that this might factor into the reasonableness 
of a particular method of crediting hours of 
service in particular circumstances. Until 
further guidance is issued, one (but not 
the only) method that is reasonable for this 
purpose would credit an adjunct faculty 
member of an institution of higher education 
with (a) 2 ¼ hours of service (representing 
a combination of teaching or classroom time 
and time performing related tasks such as 
class preparation and grading of examinations 
or papers) per week for each hour of teaching 
or classroom time (in other words, in addition 
to crediting an hour of service for each hour 
teaching in the classroom, this method would 
credit an additional 1 ¼ hours for activities 
such as class preparation and grading) and, 
separately, (b) an hour of service per week for 
each additional hour outside of the classroom 
the faculty member spends performing duties 
s/he is required to perform (such as required 
office hours or required attendance at faculty 
meetings).

Although further guidance may be issued 
regarding these matters, the method 
described above may be relied upon at least 
through the end of 2015. To the extent any 
future guidance modifies an employer’s ability 
to rely on that method, the period of reliance 
will not end earlier than January 1 of the 
calendar year beginning at least 6 months 
after the date of issuance of the guidance (but 
in no event earlier than January 1, 2016). Of 
course, employers may credit more hours of 
service than would result under the method 
described above and also may offer coverage 

to additional employees beyond those 
identified as FTEs under that method.

Layover Hours for Airline Industry 
Employees and Others

Until further guidance is issued, with respect 
to categories of employees whose hours 
of service are especially difficult to identify 
or track, or for whom the final regulations’ 
general rules for determining hours of service 
may present special challenges, employers 
are required to use a reasonable method for 
crediting hours of service that is consistent 
with the employer penalty provisions.

With respect to layover hours, it is not 
unreasonable for an employer to not credit 
a layover hour as an hour of service if the 
employee receives compensation for the 
layover hour beyond any compensation that 
the employee would have received without 
regard to the layover hour or if the layover

hour is counted by the employer towards the 
required hours of service for the employee 
to earn his or her regular compensation. 
For example, if an employer requires that 
an employee perform services for 40 hours 
and credits layover hours towards the 40 
hours, then it would not be reasonable for the 
employer to fail to credit the layover hours as 
hours of service. For layover hours for which 
an employee does not receive additional 
compensation and that are not counted by the 
employer towards required hours of service, 
it would be reasonable for an employer to 
credit an employee in the airline industry with 
8 hours of service for each day on which an 
employee is required, as a practical matter, to 
stay away from home overnight for business 
purposes (that is, 8 hours each day (or 16 
hours total) for the two days encompassing 
the overnight stay). The employee must be 
credited with the employee’s actual hours of 
service for a day if crediting 8 hours of service 
substantially understates the employee’s 
actual hours of service for the day (including 
layover hours for which an employee receives 
compensation or that are counted by the 
employer towards required hours of service). 
Other methods of counting hours of service 
may also be reasonable, depending on the 
relevant facts and circumstances.

Affordability

There are three safe harbors for determining 
affordability: (1) the Form W-2 wages safe 
harbor, (2) the rate of pay safe harbor, and 
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(3) the federal poverty line safe harbor. If 
an employer meets the requirements of the 
safe harbor, the offer of coverage is deemed 
affordable for purposes of the Offer Coverage 
Penalty regardless of whether it is affordable 
to the employee for subsidy purposes which 
take into account household income and 
number of tax dependents.

Use of Multiple Methods

An employer may choose to use one 
or more of the safe harbors for all of its 
employees or for any reasonable category of 
employees, provided it does so on a uniform 
and onsistent basis for all employees in a 
category. Reasonable categories generally 
include specified job categories, nature of 
compensation (e.g., salaried or hourly), 
geographic location, and similar bona 
fide business criteria. An enumeration of 
employees by name would not be considered 
a reasonable category.

Rate of Pay Safe Harbor

The final regulations allow an employer to 
apply the rate of pay safe harbor to an hourly 
employee even if the employee’s rate of pay 
is reduced during the year. In this situation, 
the rate of pay is applied separately to each 
calendar month, rather than to the entire year 
and the employee’s required contribution 
may be treated as affordable if it is affordable 
based on the lowest rate of pay for the 
calendar month multiplied by 130 hours. The 
rate of pay safe harbor cannot be used, as 
a practical matter, for tipped employees or 
for employees who are compensated solely 
on the basis of commissions. In this case, 
employers can use the two other affordability 
safe harbors.

Federal Poverty Line Safe Harbor

The proposed regulations provided that, in 
the interest of administrative convenience, 
employers may use the most recently 
published poverty guidelines as of the first 
day of the plan year of the large employer’s 
health plan. The final regulations specify that 
employers are permitted to use the guidelines 
in effect 6 months prior to the beginning of the 
plan year, to provide employers with adequate 
time to establish premium amounts in advance 
of the plan’s open enrollment period.

Multiemployer Arrangements

For purposes of determining whether 
coverage under the multiemployer plan is 
affordable, employers participating in the 
plan may use any of the affordability safe 
harbors set forth in the final regulations. 
Coverage under a multiemployer plan will also 
be considered affordable with respect to an 
FTE if the employee’s required contribution, 
if any, toward self-only health coverage 
under the plan does not exceed 9.5% of the 
wages reported to the multiemployer plan, 
which may be determined based on actual 
wages or an hourly wage rate under the 
applicable collective bargaining agreement 
or participation agreement. If any assessable 
payment were due under the employer 
penalty, it would be payable by a participating 
large employer member and that member 
would be responsible for identifying its FTEs 
for this purpose (which would be based on 
hours of service for that employer). If the large 
employer member contributes to one or more 
multiemployer plans and also maintains a 
single employer plan, the interim guidance 
applies to each multiemployer plan but not to 
the single employer plan.

Dependents

To ensure avoidance of the employer penalty, 
large employers must, in part, offer coverage 
to their FTEs and their dependent children. 
For employer penalty purposes only, the final 
regulations exclude both foster children and 
stepchildren from the definition of dependent 
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biological or adopted child. However, foster 
children and stepchildren may have to be 
eligible for purposes of the requirement of 
a plan to cover children to age 26. The final 
regulations exclude a child who is not a 
U.S. citizen or national from the definition of 
dependent, unless that child is a resident of 
a country contiguous to the United States or 
that child is adopted where (a) for the taxable 
year of the taxpayer, the child has the same 
principal place of abode as the taxpayer and 
is a member of the taxpayer’s household 
and (b) the taxpayer is a citizen or national 
of the United States. To avoid penalty, large 
employers must extend coverage through the 
end of the month in which the dependents 
attain age 26.

Offer of Coverage

Staffing Firms

An offer of coverage to an employee 
performing services for an employer that is a 
client of a professional employer organization 
(“PEO”) or other staffing firm (in the typical 
case in which the PEO or staffing firm is not 
the common law employer of the individual) 
(referred to here as a “staffing firm”) made 
by the staffing firm on behalf of the client 
employer under a plan established or 
maintained by the staffing firm, is treated 
as an offer of coverage made by the client 
employer if the fee the client employer would 
pay to the staffing firm for an employee 
enrolled in health coverage under the plan 
is higher than the fee the client employer 
would pay to the staffing firm for the same 
employees if the employee did not enroll in 
health coverage under the plan.

Home Care Workers

The final regulations clarify that the recipient 
of service by a home care worker may be 
the common law employer of the home care 
worker, rather than the home care agency. 
Therefore, the home care agency would not 
be required to make an offer of coverage 
to the home care worker in such case. For 
example, if the service recipient has the right 
to direct and control the home care provider 
as to how they perform services, including 
choosing the provider, electing the services 
to be performed, and setting hours of service, 
the service recipient is the common law 
employer and the home care agency would 

not be subject to the employer penalty for that 
particular provider.

Application to Multiemployer and Single 
Employer Taft-Hartley Plans, MEWAs and 
Other Similar Arrangements

The final regulations clarify that for purposes 
of the employer penalty, an offer of coverage 
includes an offer of coverage made on behalf 
of an employer, and that this would include 
an offer made by a multiemployer or single 
employer Taft-Hartley plan or a MEWA to an 
employee on behalf of a contributing employer 
of that employee.

Method of Offer

The offer can be made electronically. An 
employee’s election of coverage from a prior 
year that continues for every succeeding plan 
year unless the employee affirmatively elects 
to opt out of the plan constitutes an offer of 
coverage for purposes of the employer penalty 
provisions.

Recordkeeping

The final regulations do not apply any specific 
rules for demonstrating that an offer of 
coverage was made. The otherwise generally 
applicable substantiation and recordkeeping 
requirements apply.

Participation Requirements

Large employers have been concerned 
about potential liability in the event they 
cannot obtain or maintain coverage for their 
employees because they cannot satisfy 
a health insurance carrier’s minimum 
participation requirements. According to the 
regulations, in the large group market, a 
minimum participation requirement cannot be 
used to deny guaranteed issue.

We will continue to provide you with additional 
information regarding other aspects of the 
final regulations in short order
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On Wednesday, March 5, 2014, the Obama 
administration announced a further delay 
meant to allow certain non-ACA compliant 
small group market and individual policies to 
continue until the policy year beginning on or 
before October 1, 2016. This announcement 
effectively extends the November 14, 2013 
transitional policy that allowed a one-year 
extension for non-ACA compliant small group 
and individual plans. In addition, the previously 
announced ACA individual mandate hardship 
exemption will continue until October 1, 2016.

Background

On November 14, 2013, CMS announced 
that, if permitted by applicable state 
authorities, health insurance issuers may 
choose to continue certain coverage that 
would otherwise be cancelled, and affected 
individuals and small businesses may choose 
to re-enroll in such coverage. CMS further 
stated that, under the transitional policy, non-
grandfathered health insurance coverage in 
the individual or small group market that is 
renewed for a policy year starting between 
January 1, 2014 and October 1, 2014 will 

not be considered to be out of compliance 
with certain market reforms if certain specific 
conditions are met. To the extent an individual 
policy or small group plan is permitted to 
renew for 2014 under this transition rule, the 
following ACA mandated benefit requirement 
provisions would not apply:

1. Section 2701 (relating to fair health 
insurance premiums);

2. Section 2702 (relating to guaranteed 
availability of coverage);

3. Section 2703 (relating to guaranteed 
renewability of coverage);

4. Section 2704 (relating to the prohibition of 
pre-existing condition exclusions or other 
discrimination based on health status), 
with respect to adults, except with respect 
to group coverage;

5. Section 2705 (relating to the prohibition 
of discrimination against individual 
participants and beneficiaries based on 
health status), except with respect to 
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6. Section 2706 (relating to non-
discrimination in health care);

7. Section 2707 (relating to comprehensive 
health insurance coverage); and

8. Section 2709, (relating to coverage for 
individuals participating in approved 
clinical trials).

Extension of Relief

Specifically, the new policy allows states the 
option to allow health insurance issuers that 
have issued or will issue policies under the 
previously-announced transitional policy to 
renew such policies through October 1, 2016, 
thereby allowing individuals and small groups 
to re-enroll in such coverage through October 
1, 2016. If a state did not adopt the transitional 
policy when it was released on November 
14, 2013, it may choose to implement the 
transitional policy for any remaining portion 
of the 2014 policy year (i.e., this policy could 
apply to “early renewals” from late 2013). 
States can elect to extend the transitional 
policy for a shorter period than through 
October 1, 2016 (but may not extend it to 
policy years beginning after October 1, 2016).

States may choose to adopt both the 
November 14, 2013 transitional policy as 
well as the new extended transitional policy 
released on March 5, 2014 through October 
1, 2016, or adopt one but not the other, in the 
following manner:

• For both the individual and the small 
group markets;

• For the individual market only; or

• For the small group market only.

A state may also choose to adopt the 
transitional relief policy only for large 
businesses that currently purchase insurance 
in the large group market but that, for policy 
years beginning on or after January 1, 
2016, will be redefined as small businesses 
purchasing insurance in the small group 
market.

Health insurance issuers offering coverage 
under this extended transitional rule must 
provide a notice to affected individuals and 
small businesses. At this time, it is unclear 
which states, if any, will allow health insurance 
issuers to provide non-ACA compliant plans 
under this extended transitional rule.

Hardship Exemption

On December 19, 2013, CMS issued guidance 
indicating that individuals whose policies 
are cancelled because the coverage is not 
compliant with the Affordable Care Act qualify 
for a hardship exemption if they find other 
options to be more expensive, and are able to 
purchase catastrophic coverage. This hardship 
exemption will continue to be available until 
October 1, 2016 for those individuals whose 
non-compliant coverage is cancelled and 
who meet the requirements specified in the 
guidance.
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For plan years beginning on or after January 
1, 2014, a group health plan and an insurance 
carrier offering group health insurance 
coverage may not apply any waiting period 
that exceeds 90 days. This rule applies to both 
grandfathered and non-grandfathered plans. It 
should be noted that nothing in the Affordable 
Care Act requires a group health plan or 
carrier to have a waiting period. Further, state 
insurance law may be more restrictive than 
what the federal law requires (state insurance 
requirements are generally not applicable to 
ERISA self-insured plans).

On February 20, 2014, final and additional 
proposed rules on the waiting period provision 
were issued. Below you will find notable 
changes from the previously issued proposed 
regulations.

Effective Date

The final regulations apply to plan years 
beginning on or after January 1, 2015. For 
plan years beginning in 2014, employers 
may comply with either the previously-issued 
proposed regulations or the final regulations.

Bona Fide Employment-Based 
Orientation Period

A waiting period is the period that must 
pass before coverage for an employee or 
dependent who is otherwise eligible to enroll 
under the terms of a group health plan can 
become effective. To be otherwise eligible 
to enroll in a plan means that an individual 
has met the plan’s substantive eligibility 
conditions (such as being in an eligible job 
classification or achieving job-related licensure 
requirements specified in the plan’s terms). 
So, the maximum 90-day waiting period does 
not have to begin until the first day after the 
substantive eligibility conditions are met.

The final regulations indicate that a 
reasonable and bona fide employment-based 
orientation period can be a substantive 
eligibility condition and the proposed rule 
offers a one-month orientation period. The 
idea is that, during an orientation period, 
an employer and employee could evaluate 

whether the employment situation was 
satisfactory for each party, and standard 
orientation and training processes would 
begin. One month would be determined by 
adding one calendar month and subtracting 
one calendar day, measured from an 
employee’s start date in a position that is 
otherwise eligible for coverage.

For example, if an employee’s start date in an 
otherwise eligible position is May 3, the last 
permitted day of the orientation period is June 
2. Similarly, if an employee’s start date in an 
otherwise eligible position is October 1, the 
last permitted day of the orientation period 
is October 31. If there is not a corresponding 
date in the next calendar month upon adding 
a calendar month, the last permitted day of 
the orientation period is the last day of the 
next calendar month. For example, if the 
employee’s start date is January 30, the last 
permitted day of the orientation period is 
February 28 (or February 29 in a leap year). 
Similarly, if the employee’s start date is August 
31, the last permitted day of the orientation 
period is September 30.

Rehired Employees/Employees 
Changing to and from Eligible Job 
Classifications

The final regulations provide that a former 
employee who is rehired may be treated as 
newly eligible for coverage upon rehire and, 
therefore, a plan may require that individual to 
meet the plan’s eligibility criteria and to satisfy 
the plan’s waiting period anew, if reasonable 
under the circumstances. For example, the 
termination and rehire cannot be a subterfuge 
to avoid compliance with the 90-day waiting 
period limitation. The same analysis would 
apply to an individual who moves to a job 
classification that is ineligible for coverage 
under the plan but then later moves back to an 
eligible job classification.

Multiemployer Plans

Multiemployer plans maintained pursuant to 
collective bargaining agreements have unique 
operating structures and may include different 
eligibility conditions based on the participating 
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employer’s industry or the employee’s 
occupation. On September 4, 2013, the 
Departments issued a set of frequently 
asked questions (FAQs) stating that if a 
multiemployer plan operating pursuant to an 
arms-length collective bargaining agreement 
has an eligibility provision that allows 
employees to become eligible for coverage by 
working hours of covered employment across 
multiple contributing employers (which often 
aggregates hours by calendar quarter and 
then permits coverage to extend for the next 
full calendar quarter, regardless of whether an 
employee has terminated employment), the 
Departments would consider that provision 
designed to accommodate a unique operating 
structure, (and, therefore, not designed to 
avoid compliance with the 90-day waiting 
period limitation).

Employer Action

Eligibility rules should carefully be reviewed 
for compliance with the 90-day waiting 
period rules as well as the employer penalty 

provisions and nondiscrimination rules. While 
it is permissible under the 90-day waiting 
period rules for a plan to use substantive 
eligibility conditions (e.g., job classification) 
to deny coverage to certain employees, 
have a waiting period of an additional month 
during a “bona fide employmentbased 
orientation period,” and impose a new 
waiting period for rehired employees and/
or employees changing to and from eligible 
job classifications, this raises issues for large 
employers subject to the employer penalty 
beginning in 2015. These employees may 
be viewed as continuing employees for 
purposes of the employer mandate and the 
imposition of another 90-day waiting period 
may result in a penalty exposure for the 
employer as continuing employees generally 
need to be offered by the first of the month 
following return to work. In addition, having 
less generous eligibility rules for lower paid 
employees or protected classes can also 
violate various nondiscrimination rules.
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Health care reform created two new reporting 
requirements that address reporting when an 
individual is enrolled in minimum essential 
coverage and what type of medical benefits 
a large employer offers. The requirements 
are found in Internal Revenue Code (“IRC”) 
Sections 6055 and 6056, respectively, and 
were delayed with the delay of the employer 
penalty.

In short, there are 2 important reporting 
requirements due in early 2016:

A report to the IRS and to a primary insured 
reporting which individuals are enrolled in 
minimum essential coverage for individual 
mandate purposes, handled by the carrier for 
an insured plan and by the employer for a self-
funded plan;

• An information return to the IRS and to all 
full-time employees that reports the terms 
and conditions of the employer-sponsored 

health plan coverage, handled by large 
employers for employer penalty purposes.

On September 9, 2013, the Department of 
Treasury issued proposed regulations.

On March 5, 2014, the Department of Treasury 
issued final regulations. The final regulations 
make non-substantive changes that increase 
consistency and streamline the reporting 
requirements. The reporting requirements, 
as outlined in the final regulations, are 
summarized below.

IRC Section 6055

Q1:  What is the purpose of Section 6055 
reporting?

A1:  What Section 6055 is a reporting 
requirement that will assist the IRS in 
determining whether or not an individual is 
enrolled in minimum essential coverage1 for

Published on March 11, 2014

Final Regulations Issued
New Employer Reporting Requirements in 2016
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individual mandate.2 A statement is also 
provided to the responsible individual.3

Q2:  Who is required to report?

A2:  Insurance carriers will report on behalf of 
all insured group health plans. 

Employers, including governmental employers, 
will report on behalf of all self-funded group 
health plans constituting minimum essential 
coverage. Employers in controlled groups that 
are not applicable large employer members 
(determined after applying the aggregation 
rules) may report under Section 6055 as 
separate entities or one entity may report for 
the group.

Q3:  What information should be reported to 
the IRS?

A3:  For group health plans, this reporting 
must contain, for the preceding calendar year:

The name, address, and employer 
identification number (“EIN”) of the reporting 
entity required to file the return;

• The name, address, and tax identification 
number (“TIN”) (or date of birth if a TIN is 
not available) of the responsible individual 
except that reporting entities may, but 
are not required to, report the TIN of a 
responsible individual not enrolled in 
coverage;

• The name and TIN (or date of birth if a 
TIN is not available) of each individual 
who is covered under the plan;4

• For each covered individual, the months 
for which, for at least one day, the 
individual was enrolled in coverage and 
entitled to receive benefits.

Q4:  What information should be reported to 
the responsible individual?

A4:  The same information outlined in Q&A 3, 
but, for insured plans, the name, address, and 
EIN of the employer must also be included.

Q5:  What if we currently do not request TINs 
for dependents enrolled in the group health 
plan?

A5:  The regulations require that TINs for all 
covered individuals be reported. However, 
reporting entities that make reasonable efforts 
to collect TINs but do not receive them will not 

be subject to penalties under Sections 6721 
and 6722 for failure to timely and accurately 
report.

Nothing in the final regulations authorizes 
termination of coverage if a TIN is not 
provided.

Q6:  Are certain group health plans exempt 
from the Section 6055 reporting requirement?

A6:  Yes. Reporting is not required for 
arrangements that supplement minimum 
essential coverage such as:

• health savings accounts;

• health reimbursement arrangements;

• wellness programs (such as wellness 
programs offering reduced premiums or 
cost-sharing under a group health plan;

Reporting is also not required for excepted 
benefits such as onsite medical clinics.

IRC Section 6056

Q7:  What is the Section 6056 reporting 
requirement?

A7:  Applicable large employers for employer 
penalty purposes (“ALEs”)5 are required to file 
an information return with the IRS that reports 
the terms and conditions of the employer-
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to full-time employees (“FTEs”),6 during the 
applicable year.

While all employers that are part of a 
controlled group of companies7 are combined 
for purposes of determining large employer 
status, each individual employer in a 
controlled group is required under Section 
6056 to report for its employees. Each 
individual employer is referenced as an “ALE 
member” in the guidance.

In addition, each ALE must furnish an 
employee statement.

The IRS and employees will use the 
information provided on the Section 6056 
return and employee statement to determine 
whether an employee is eligible for the 
premium tax credit.

Q8:  What information must the Section 6056 
return include?

A8:  The general reporting method requires 
an employer to file a report containing the 
following information, subject to additional 
required information in future guidance, forms, 
and instructions:

• Employer name, address, and EIN 
and the calendar year for which the 
information is reported;

• The name and telephone number of the 
ALE’s contact person;

• A certification of whether the employer 
offers its FTEs (and their dependents) the 
opportunity to enroll in minimum essential 
coverage, by calendar month;

• Employer name, address, and EIN 
and the calendar year for which the 
information is reported;

• The name and telephone number of the 
ALE’s contact person;

• A certification of whether the employer 
offers its FTEs (and their dependents) 
the opportunity to enroll in minimum 
essential coverage, by calendar month; 
The following additional information will 
be reported through the use of indicator 
codes:

• Information as to whether the coverage 
offered to FTEs and their dependents 
under an employersponsored plan 
provides minimum value and whether the 
employee had the opportunity to enroll his 
or her spouse in the coverage;

• The total number of employees, by 
calendar month;

• Whether an employee’s effective date of 
coverage was affected by a permissible 
waiting period, by calendar month;

• Whether the ALE member had no 
employees or otherwise credited any 
hours of service during any particular 
month, by calendar month;

• Whether the ALE member is a person that 
is a member of a controlled group, and 
if applicable, the name and EIN of each 
employer member of the controlled group 
constituting the ALE on any day of the 
calendar year, for which the information is 
reported;

• If an appropriately designated person is 
reporting on behalf of an ALE member 
that is a governmental unit or any agency 
or instrumentality thereof and the name, 
address, and identification number of the 
appropriately designated person;

• If an ALE member is a contributing 
employer to a multi-employer plan, 
whether, with respect to a FTE, the 
employer is not subject to payment of a an 
employer penalty due to the employer’s 
contributions to the multiemployer plan; and
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• If a third party is reporting for an 
ALE member with respect to the ALE 
member’s FTEs, the name, address, and 
identification number of the third party.

Q9:  What about the employee statement 
requirement?

A9:  All ALE members must issue to each FTE 
a written statement containing any reported 
information (see Q&A 8) and the provider’s 
name, address, and contact information that 
filed the report with the IRS.

Q10:  What information is not included in 
Section 6056?

A10:  The length of any waiting period, the 
employer’s share of the total allowed costs of 
benefits provided under the plan, the monthly 
premiums for the lowest-cost option in each 
of the enrollment categories (such as selfonly 
coverage or family coverage) under the plan, 
and reporting for the months, if any, during 
which any of the employee’s dependents were 
covered under the plan are not included.

Q11:  Are there alternative reporting methods 
for Section 6056?

A11:  Yes. The final regulations permit the use 
of optional reporting methods by employers, 
in certain circumstances. These alternate 
reporting methods are as follows:

1. Reporting based on certification of 
qualifying offers 
 
If an ALE member satisfies specific 
requirements regarding making a 
“qualifying offer” to one or more of its 
FTEs, the ALE member, with respect 
to those employees, may prepare a 
simplified Section 6056 return and provide 
a simplified employee statement. To be 
eligible for this alternative method, with 
respect to FTEs, an ALE member must 
certify that for all months during the year 
in which the employee was a FTE with 
respect to whom an employer penalty 
could apply, the ALE member:

• Offered minimum essential coverage 
providing minimum value at an 
employee cost for employeeonly 
coverage not exceeding 9.5% of the 
single federal poverty line8 to one or 
more of its FTEs; and 

• Offered minimum essential coverage 
to the employee’s spouses and 
dependents.

With respect to an employee for whom 
a qualifying offer was made for all 12 
months of the calendar year, the ALE 
member would only need to include 
the employee’s name, social security 
number, address, and use an indicator 
that a qualifying offer was made on Form 
1095-C. The ALE member could provide 
the employee either a copy of the Form 
1095-C, or a general statement in a 
format prescribed by the IRS informing 
the employee that the employee, the 
employee’s spouse (if any), and the 
employee’s dependents (if any) are 
generally ineligible for a premium tax  redit 
for all of those 12 months.

An ALE member must use the general 
reporting method for each employee 
who received a qualifying offer for fewer 
than 12 months of the calendar year, 
but, to simplify the reporting, may use 
an indicator code on the report, for the 
months in the calendar year that the 
employee did receive a qualifying offer.

2. 2015 only alternative method based on 
certification of qualifying offers 
 
To phase in the simplified option, the 
government will allow an ALE member 
certifying that it has made a qualifying 
offer to at least 95% of its FTEs (plus an 
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use an even simpler alternative reporting 
method for 2015. 
 
The ALE member may use the simplified, 
streamlined reporting method for its entire 
workforce, including for any employees 
who do not receive a qualifying offer for 
the full year. The employer will provide 
employees with standard statements 
relating to their possible eligibility for 
premium tax credits.

3. Option to report without separate 
identification of FTEs if certain 
conditions related to offers of coverage 
are satisfied 
 
The final regulations allow an ALE 
member to provide Section 6056 reporting 
without determining whether each 
employee offered coverage is an FTE 
and without specifying the number of the 
employer’s FTEs, if the employer certifies 
on its transmittal form that it offered to 
at least 98% of the employees on whom 
it reports in its Section 6056 return 
minimum value, affordable coverage.

4. Reporting for large employers with 
fewer than 100 FTEs (including full-
time equivalent employees) eligible for 
2015 employer mandate transitional 
relief  
 
Employers eligible for the 2015 transition  
relief for employers with fewer than 100 

FTEs (including full-time equivalent 
employees) will still report under Section 
6056 for 2015. 
 
The ALE member must certify on its 
Section 6056 transmittal form for calendar 
year 20159 that it meets the eligibility 
requirements for the 2015 transition relief.

5. Combinations of alternative reporting 
methods 
 
An employer is permitted to use different 
alternative reporting methods for different 
employees at the employer’s election, 
as will be specified in the forms and 
instructions.

Both IRC Sections 6055 and 6056

Q12:  May an employer use a third party to 
complete the reporting requirements?

A12:  Yes, but using a third party does not 
transfer potential liability from the reporting 
entity for failure to report and furnish 
statements. A tax preparer that acts as the 
third party to complete returns and furnish 
statements is subject to the requirements that 
generally apply to return preparers. Further 
guidance is expected as to how a third party 
administrator (“TPA”) may facilitate Section 
6056 reporting on behalf of a self-funded 
group health plan.

Q13:  What form will be used for reporting 
requirements?

A13:  ALEs that sponsor self-funded plans 
can report the information required under 
both Section 6055 and Section 6056 on a 
single combined form. The combined form 
will have two sections: the top half includes 
the information needed for Section 6056 
reporting, while the bottom half includes the 
information needed for Section 6055. Form 
1095-C will be used for both Sections 6055 
and 6056 reporting along with Form 1094-C, 
which is the transmittal form. Drafts of these 
forms including instructions will be made 
available in the near future. Notably:

• An ALE member that sponsors a self-
funded plan will report on Form 1095-C, 
completing both sections to report the 
information required under Sections 6055 
and 6056.
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• An ALE member that provides insured 
coverage also will report on Form 1095-
C, but will complete only the section of 
Form 1095-C that reports the information 
required under Section 6056.

• Section 6055 reporting entities that are 
not ALE members or are not reporting 
as employers, such as health insurance 
issuers, sponsors or multi-employer plans, 
and providers of government-sponsored 
coverage, will report under Section 6055 
on Form 1095-B.

Q14:  How may returns be submitted and 
statements delivered?

A14:  Paper returns may be mailed to the 
IRS and paper statements may be mailed 
to covered employees at their last known 
address. High volume filers, those who file 250 
or more of the Form (Form 1095-B or 1095-C), 
must file electronically. Any employer, even 
those that are not high volume filers, may file 
electronically.

If a covered individual affirmatively consents 
specifically to receive the Sections 6055 
and 6056 statements electronically, an 
employer may deliver the required statements 
electronically to the covered individual. 
Consent to receive a statement in electronic 
format must be in a manner that reasonably 
demonstrates that the recipient is able to 
access the statement in the electronic format 
in which it will be furnished. Recipients may 
consent in response to a notice on a website.

Q15:  When must the returns be filed?

A15:  Returns must be filed with the 
transmittal form on or before February 28 
(or March 31 if filed electronically) of the 
year following the calendar year, in which 
minimum essential coverage is provided. The 
first returns will be due for filing as of March 
1, 2016 (February 28, 2016 is a Sunday),10 or 
March 31, 2016, if filed electronically.

Section 6055 and 6056 employee statements 
are due each January 31. The first returns 
will be due for filing as of February 1, 2016 
(January 31, 2016, being a Sunday).

Q16:  What penalties may apply if an 
employer fails to file returns and issue 
statements to covered individuals?

A16:  If an employer fails to file the required 
reporting returns and to issue statements 
to covered individuals, the employer may 
face penalties of $100 for each statement 
with respect to which a failure occurs up to 
$1,500,000.

A failure that is due to reasonable cause will 
be subject to penalty relief.

In addition, reduced penalties may apply for 
reporting errors that are not due to reasonable 
cause, but are timely corrected.

Q17:  Where can I find the regulations?

A17:  The final regulations and fact sheet may 
be found at:

http://www.gpo.gov/fdsys/pkg/FR-2014-03-10/
pdf/2014-05051.pdf

http://www.gpo.gov/fdsys/pkg/FR-2014-03-10/
pdf/2014-05050.pdf

http://www.treasury.gov/press-center/press-
releases/Pages/jl2310.aspx

Footnotes

1. The term “minimum essential coverage” 
includes all of the following:

• Coverage under an eligible employer-
sponsored plan which means any of 
the following:

• a group health plan or group 
health insurance coverage offered 
in the small or large group market 
within a state;

• self-funded employer coverage;

• retiree coverage;

• COBRA coverage; and

• a governmental employer plan.

• Coverage under a grandfathered 
health plan.

• Coverage under a government-
sponsored program, including 
coverage under Medicare Part A, 
Medicaid, the CHIP program, and 
TRICARE. 
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market.

• Other health benefits coverage (such 
as a State health benefits risk pool), 
as HHS recognizes.

2. Most individuals must have minimum 
essential coverage or pay a tax unless 
eligible for an exemption. The annual tax 
is the greater of:

• 2014: $95 per adult ($285/family) or 
1% household income;

• 2015: $325 per adult ($975/family) or 
2% household income;

• 2016: $695 per adult ($2,085/family) 
or 2.5% household income (adjusted 
for inflation after 2016).

The tax will not exceed national average 
cost of Bronze level coverage.

3. The primary insured which is generally a 
covered employee.

4. Includes covered spouses and 
dependents, not only employees.

5. An ALE is one who, with respect to a 
calendar year, employs an average of 
at least 50 FTEs, including full-time 
equivalent employees, on business days 
during the preceding calendar year. For 
2015, this threshold is increased to 100 
FTEs, subject to certain rules; however, 
the 50 FTE threshold applies for these 
purposes. See Q&A 11, (4).

6. An FTE is “with respect to any month, an 
employee who is employed on average 
at least 30 hours of service per week.” An 
employer may treat 130 hours of service 
in a calendar month as the monthly 
equivalent of 30 hours of service per 
week, provided the employer applies this 
equivalency rule on a reasonable and 
consistent basis. In addition, FTE status 
can be determined using a weekly rule 
under the monthly measurement method.

7. See IRC Section 414(b), (c), (m) and (o).

8. FPL for a single individual for 2014 is 
$11,670 per year (with variances for 
Alaska and Hawaii). $9.5% of $11,670 = 
$92.39 per month.

9. ALE members with non calendar-year 
plans will certify with regard to their 2015 
plan year, including the months of their 
2015 plan year that fall in calendar year 
2015, on the section 6056 transmittal 
form for 2015 (that is for the section 6056 
transmittal form that will be filed in 2016), 
and will certify with regard to the months 
of their 2015 plan year that fall in calendar 
year 2016 on the section 6056 transmittal 
form for 2016 (that is the section 6056 
transmittal form that will be filed in 2017).

10. This date should be February 29, 2016 (a 
Monday), but it seems that the regulators 
did not notice that there is a leap year in 
2016.
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On March 6, 2014, the Department of Health 
and Human Services (“HHS”) changed cost-
sharing limits and released standards for 
health insurers and the Exchange (a.k.a., the 
Health Insurance Marketplace). This article 
identifies a few items of note for employers.

2015 Cost-Sharing Limits

The 2015 maximum annual out-of-pocket 
limits for all non-grandfathered plans will 
increase by 4.2%, lower than originally 
proposed. The confirmed 2015 amounts are 
$6,600 for individual coverage and $13,200 
for family coverage. The maximum 2015 
deductibles for insured non-grandfathered 
small group plans are also slightly lower than 
proposed at $2,050 for individual coverage 
and $4,100 for family coverage.

Open Enrollment Period For The 
Exchange

The annual enrollment period for the 
Exchange for 2015 and subsequent years was 
again changed. It now begins November 15 
and extends through February 15, 2015.

For the benefit year beginning on January 1, 
2015, the Exchange must ensure coverage is 
effective:

• January 1, 2015 for plan selections 
received by the Exchange on or before 
December 15, 2014;

• February 1, 2015 for plan selections 
received by the Exchange from December 
16, 2014 through January 15, 2015; and

• March 1, 2015 for plan selections received 
by the Exchange from January 16, 2015 
through February 15, 2015.

Small Business Health Options 
Program (Shop) Plans

Several standards have been finalized for the 
federallyfacilitated SHOP, including allowing 
certain flexibilities with employee selection 
of dental-plans and employer contribution 
options after 2015 for full-time and non-full-

time employees. The rule also confirms that a 
small employer participating in the SHOP that 
becomes a large employer would continue to 
be rated as a small employer.

The final rule permits states to allow SHOP 
enrollment through an agent or broker website 
as long as state law coincides. Modifications 
are being considered that would allow states 
flexibility in offering employees to choose any 
plan within a coverage level.

For the regulations, visit: 
http://www.gpo.gov/fdsys/pkg/FR-2014-03-11/
pdf/2014-05052.pdf

For the fact sheet, visit: 
http://www.cms.gov/Newsroom/
MediaReleaseDatabase/Factsheets/2014-
Fact-sheets-items/2014-03-05-2.html

Published on March 28, 2014

Final 2015 Cost-Sharing Limits and
Changes Related to the Exchange
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On March 26, 2014, the Centers for Medicare 
& Medicaid Services (“CMS”) with the Center 
for Consumer Information and Insurance 
Oversight (“CCIIO”) released guidance 
providing a special enrollment period in 
the Exchange (aka the Health Insurance 
Marketplace). The special enrollment period 
applies only to individuals who began 
completing an application for coverage 
during the open enrollment period, but did 
not complete the process by the March 31 
deadline. The special enrollment period will 
allow individuals until April 30 to complete 
the process. Coverage will be effective for 
these individuals as of May 1. The extension 
of enrollment appears to be based on a 
self-certification (honor) system in which 
individuals attest that they could not timely 
complete the Marketplace application.

This extension may have an impact on 
employer-sponsored plans to the extent 
individuals have more time to elect 
Marketplace benefits and therefore may 
decline employer-sponsored coverage at the 
next open enrollment period. Keep in mind 
that IRS cafeteria plan rules currently do not 

The Protecting Access to Medicare Act of 
2014, legislation extending the “doc fix” for 
Medicare payments, also includes a provision 
that repeals the maximum deductible limits 
applicable to many small group health plans. 
As you recall, deductible limits for non-
grandfathered small group plans are capped 
under the ACA at $2,000 for single coverage 
and $4,000 for family coverage effective for 
the first plan year on or after January 1, 2014. 
This legislation repeals the deductible limits 
as of the date health care reform was enacted 
(March 23, 2010).

recognize enrollment in a Marketplace plan 
as a qualified status change that would allow 
an individual to drop employer-sponsored 
coverage outside of open enrollment. A narrow 
one-time exception allows sponsors of non 
calendar-year plans to add, drop, or change 
major medical coverage during the 2013-2014 
plan year with no associated status change 
event (such as for Marketplace enrollment) 
if the sponsor amends its cafeteria plan to 
permit such exception. Some carriers have 
refused to allow for this optional rule.

The guidance may be accessed at: 
http://www.cms.gov/CCIIO/Resources/
Regulations-and-Guidance/Downloads/in-line-
SEP-3-26-2014.pdf.

This bill was signed into law by President 
Obama on April 1, 2014 (and no, this is not 
the compliance team’s attempt at a late April 
Fool’s Day joke).

For a copy of the legislation, visit: 
http://www.gpo.gov/fdsys/pkg/BILLS-
113hr4302enr/pdf/BILLS-113hr4302enr.pdf.

Published on April 7, 2014

Published on April 7, 2014

Health Reform
Limited Extension to Sign Up for Exchange Coverage

Health Reform
Law Repeals Deductible Limits for Small Group Plans
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On June 26, 2013, the Supreme Court held 
that same-sex marriages valid under state law 
are recognized at the federal level. Additional 
guidance has been issued and more is 
needed and expected to truly understand the 
implications for health and welfare plans.

In the latest guidance, on March 14, 2014, the 
Centers for Medicare & Medicaid Services 
(“CMS”) indicated that, beginning with the 
2015 plan or policy year, health insurers 
offering non-grandfathered health coverage for 
opposite-sex spouses cannot decline to offer 
to an employer the option to cover same-sex 
spouses. This guidance does not require a 
group health plan to provide coverage that 
is inconsistent with the terms of eligibility 
for coverage under the plan, or otherwise 
interfere with the ability of an employer to 
define a spouse for purposes of eligibility 
for coverage under the plan. Instead, this 
guidance prohibits an issuer from choosing to 

decline to offer to an employer (or individual 
in the individual market) the option to cover 
same-sex spouses under the coverage on the 
same terms and conditions as opposite sex-
spouses.

This guidance does not apply to self-funded 
plans. In addition, state insurance laws may 
impose coverage requirements on carriers 
that is more generous.

For the guidance, visit: 
http://www.cms.gov/CCIIO/Resources/
Regulations-and-Guidance/Downloads/
frequently-askedquestions-on-coverage-of-
same-sex-spouses.pdf

Published on April 7, 2014

Health Reform
Additional Post-Windsor Guidance
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Near the end of 2013, the IRS issued Notice 
2013-47 that permits a cafeteria plan to 
provide for the use of up to $500 of any 
unused amount remaining in the health 
FSA in the immediately following plan year 
(the “carryover” provision). This provision is 
optional, requires a plan amendment, and 
cannot be offered if the cafeteria plan allows a 
grace period.

One of the outstanding questions around the 
carryover provision is the effect it has on HSA 
eligibility. Recently, the Office of Chief Counsel 
for the Internal Revenue Service issued a 
memorandum that informally addresses the 
interaction of the carryover on HSA eligibility 
and provides some solutions that may allow 
an individual retain HSA eligibility and the 
carryover.

While the memorandum cannot be cited as 
precedent, it does provide (at least informally) 
some helpful guidance on these issues. 
Hopefully, the IRS will codify this guidance 
in the form of regulation. The memorandum 
states that remaining balances in a general 
purpose health FSA that are carried over 
to a general purpose FSA in the following 
year constitutes disqualifying coverage for 
purposes of HSA eligibility for every month in 
the plan year, even after the health FSA funds 
are exhausted before the end of the plan year.

However, the guidance provides options that 
may allow an individual to both retain their 
carryover and HSA eligibility.

1. Carryover from General Purpose Health 
FSA to HSA-Compatible Health FSA. 
Carryover up to $500 of health FSA funds 
from a general purpose health FSA into 
an HSA-compatible FSA (i.e., a limited 
purpose health FSA) in the following year. 
The plan may not allow a carryover of 
these funds to a non-health FSA or other 
qualified benefit under the cafeteria plan. 

2. Automatic Carryover to an HSA-
Compatible Health FSA tied to HDHP 
enrollment. A cafeteria plan that provides 
both a general purpose health FSA and 
an HSA-compatible health FSA may 

be designed to automatically treat an 
individual who elects HDHP coverage 
for the following year as enrolled in the 
HSAcompatible health FSA and carry 
over any unused amounts from a general 
purpose health FSA into the HSA-
compatible FSA.

3. Decline or Waive the Carryover. The 
cafeteria plan may allow an individual 
to elect, prior to the beginning of the 
following year, to decline or waive the 
carryover for the following year. By 
electing to decline or waive the carryover 
of a general purpose FSA into a general 
purpose FSA, the individual may retain 
HSA eligibility (assuming he or she is 
otherwise HSA eligible).

Uniform Coverage

Rule If an individual elects to carry over 
unused amounts from a general purpose 
health FSA to an HSA-compatible health FSA 
(1 or 2 above), the uniform coverage rules 
may be applied during the run-out period of 
the general purpose health FSA as follows:

• During the run-out period for the general 
purpose health FSA, the unused health 
FSA amounts may be used to reimburse 
any qualified medical expenses incurred 
prior to the end of the general purpose 
health FSA plan year.

• Any claims covered by the HSA-
compatible health FSA must be timely 
reimbursed up to the amount elected for 
the HSA-compatible health FSA plan year.

• Any claims in excess of the elected 
amount may be reimbursed after the 
run-out period when the amount of any 
carryover is determined.

For a copy of the memorandum, visit: 
http://www.irs.gov/pub/irs-wd/1413005.pdf

Published on April 14, 2014

Informal Guidance Clarifies Rules
HSA Eligibility and Health FSA Carryovers
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The IRS released the inflation adjustments 
for health savings accounts (HSAs) and their 
accompanying high deductible health plans 
(HDHPs) effective for calendar year 2015. All 
limits were adjusted from the 2014 amounts. 
(http://www.irs.gov/pub/irs-drop/rp-14-30.pdf).

Annual Contribution Limitation

For calendar year 2015, the limitation on 
deductions for an individual with self-only 
coverage under a high deductible health 
plan is $3,350. For calendar year 2015, the 
limitation on deductions for an individual 
with family coverage under a high deductible 
health plan is $6,650.

High Deductible Health Plan

For calendar year 2015, a “high deductible 
health plan” is defined as a health plan with 
an annual deductible that is not less than 
$1,300 for self-only coverage or $2,600 
for family coverage, and the annual out-of-
pocket expenses (deductibles, co-payments, 
and other amounts, but not premiums) do 
not exceed $6,450 for self-only coverage or 
$12,900 for family coverage.

Non-Calendar Year Plans

In cases where the HDHP renewal date is 
after the beginning of the calendar year (i.e., 
a fiscal year HDHP), any required changes 
to the annual deductible or out-of-pocket 
maximum may be implemented as of the next 
renewal date. See IRS Notice 2004-50, 2004-
33 I.R.B. 196, Q/A-86 (Aug.16, 2004).

Catch-Up Contribution

Individuals who are age 55 or older and 
covered by a qualified high deductible 
health plan may make additional catch-up 
contributions each year until they enroll in 
Medicare. The additional contribution, as 
outlined by the statute, is $1,000 for 2009 and 
thereafter.

Published on April 24, 2014

Health Reform
2015 Inflation Adjusted Amounts for HSAs
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Published on May 14, 2014

Nineteenth Set of FAQs on the 
ACA Issued

Frequently asked questions (“FAQs”), 
prepared jointly by the Departments of 
Labor (“DOL”), Health and Human Services 
(“HHS”), and the Treasury (collectively, the 
“Departments”), were issued with respect 
to various Affordable Care Act (“ACA”) 
requirements, including their effect on COBRA 
and CHIPRA notices.

Updated Cobra And Chipra Notices

The DOL issued updated versions of 
the COBRA model1 general notice and 
model election notice that reflect that the 
Marketplace is now open and that better 
describe special enrollment rights in 
Marketplace coverage. They are available at: 
www.dol.gov/ebsa/cobra.html.

In addition, proposed regulations2 issued last 
week indicate that the model notices will no 
longer be contained as an appendix to the 
regulations, but solely on the DOL’s website.

The DOL issued a revised CHIPRA notice3 
with similar updates related to Marketplace 
coverage, available at: 
http://www.dol.gov/ebsa/compliance_
assistance.html.

The model notices are available in modifiable, 
electronic form.

Out-Of-Pocket Maximum Requirements

Background

Effective the first plan year that begins on or 
after January 1, 2014,4 all non-grandfathered 
group health plans must comply with annual 
cost-sharing limitations on out-of-pocket 
maximums5 that are the same as the limits 
that apply to HSAqualified high deductible 
health plans.

With respect to an out-of-network provider, the 
amount in excess of the allowed amount (also 
known as balance billing) does not have to 
count toward the out-of-pocket maximum.

Large group market coverage and self-insured 
group health plans have discretion to define 

“essential health benefits.” For small, insured, 
non-grandfathered health plans, additional 
requirements apply as they must provide the 
essential health benefit package.

Balance Billing

In the FAQs, the Departments indicate that 
a plan that chooses to count out-of-network 
spending towards the outof- pocket maximum 
may use any reasonable method for doing so. 
For example, if the plan covers 75% of the 
usual, customary, and reasonable amount 
(“UCR”) charged for services provided out-
of-network and the participant pays the 
remaining 25% of UCR plus any amount 
charged by the out-of-network provider in 
excess of UCR, the 25% of UCR paid by the 
participant may reasonably be counted, in full 
or in part, toward the out-of-pocket maximum 
without including any amount charged above 
UCR paid by the participant.

Generic drugs

In the FAQs, the Departments indicate that a 
plan may include only generic drugs toward 
the out-of-pocket maximum, if medically 
appropriate (as determined by the individual’s 
personal physician) and available, while 
providing a separate option (not as part of 
essential health benefits) of electing a brand 
name drug at a higher cost sharing amount. If, 
under this type of plan design, a participant or 
beneficiary selects a brand name prescription 
drug in circumstances in which a generic 
was available and medically appropriate 
(as determined by the individual’s personal 
physician), the plan may provide that all or 
some of the amount paid by the participant or 
beneficiary (e.g., the difference between the 
cost of the brand name drug and the cost of 
the generic drug) is not required to be counted 
towards the annual out-of-pocket maximum. 
For ERISA plans, the SPD must explain which 
covered benefits will not count towards an 
individual’s out-ofpocket maximum.

In determining whether a generic is medically 
appropriate, a plan may use a reasonable 
exception process. For example, the plan may 
defer to the recommendation of an individual’s
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personal physician, or it may offer an 
exceptions process meeting the requirements 
of 45 CFR 156.122(c).

Reference-based pricing

If large group market coverage or self-insured 
group health plan has a reference-based 
pricing structure,6 the Departments invite 
comment on the application of the out-
ofpocket limitation.

Until guidance is issued and effective, the 
Departments will not consider a plan or issuer 
as failing to comply with the out-of-pocket 
maximum requirements because it treats 
providers that accept the reference amount 
as the only in-network providers, provided 
the plan uses a reasonable method to ensure 
that it provides adequate access to quality 
providers.

Coverage Of Preventive Services

Background

A non-grandfathered group health plan must 
provide coverage for in-network preventive 
items and services, as determined by U.S. 
Preventive Services Task Force (USPSTF) 
recommendations, and may not impose 
any costsharing requirements (such as a 
copayment, coinsurance, or deductible) with 
respect to those items or services.

The USPSTF recommends that clinicians 
ask all adults about tobacco use and provide 
tobacco cessation interventions for those 
who use tobacco products. Plans may use 
reasonable medical management techniques 
to determine the frequency, method, 
treatment, or setting for a recommended 
preventive service, to the extent not specified 
in the recommendation or guideline regarding 
that preventive service.

Tobacco cessation

The Departments will consider a group 
health plan or health insurance issuer to be 
in compliance with the requirement to cover 
tobacco use counseling and interventions, if, 
for example, the plan or issuer covers without 
cost-sharing:

1. Screening for tobacco use; and

2. For those who use tobacco products, 
at least two tobacco cessation attempts 

per year. For this purpose, covering a 
cessation attempt includes coverage for:

• Four tobacco cessation counseling 
sessions of at least 10 minutes 
each (including telephone 
counseling, group counseling and 
individual counseling) without prior 
authorization; and

• All Food and Drug Administration 
(“FDA”)-approved tobacco cessation 
medications (including both 
prescription and over-the-counter 
medications) for a 90-day treatment 
regimen when prescribed by a 
health care provider without prior 
authorization.

These are examples only. It is possible to 
satisfy this preventive care mandate without 
offering all of the items listed above, but 
employers so doing should consult with 
counsel.

Health FSA Carryover And Excepted 
Benefits

Background

Excepted benefits provided under a group 
health plan or health insurance coverage 
generally are exempt from HIPAA and ACA 
market reform requirements. Health FSAs 
generally constitute excepted benefits if: 
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1. The employer also makes available group 
health plan coverage that is not limited 
to excepted benefits for the year to the 
class of participants by reason of their 
employment; 
 
and

2. The arrangement is structured so that 
the maximum benefit payable to any 
employee participant in the class cannot 
exceed:

• Two times the employee’s salary 
reduction election for the arrangement 
for the year; or

• If greater, cannot exceed $500 plus 
the amount of the participant’s salary 
reduction election).

Health FSAs may now allow up to $500 of 
unused amounts remaining at the end of 
a plan year in a health FSA to be paid or 
reimbursed to plan participants for qualified 
medical expenses incurred during the 
following plan year, provided that the plan 
does not also incorporate a grace period.

Effect of carryover on excepted benefits 
determination

The FAQs indicate that unused carry over 
amounts are not taken into account when 
determining if the health FSA satisfies the 

maximum benefit payable limit prong under 
the excepted benefits regulations.

Summary Of Benefits And Coverage

Background

The ACA requires a 4-page summary of 
benefits and coverage (“SBC”) and uniform 
glossary to be provided to plan participants.

The Departments will not impose penalties on 
plans and carriers that are working diligently 
and in good faith to provide the required SBC 
content in an appearance that is consistent 
with the requirements.

Template

The template issued last year continues to 
apply. For the template, visit: 
http://www.dol.gov/ebsa/healthreform/
regulations/summaryofbenefits.html.

Enforcement relief

The enforcement relief continues to apply; 
the Departments’ approach to implementation 
continues to be marked by an emphasis on 
assisting (rather than imposing penalties on) 
plans that are working diligently and in good 
faith to understand and come into compliance 
with the new law.

For the FAQs, visit: 
http://www.dol.gov/ebsa/pdf/faq-aca19.pdf.

Footnotes

1. Although the use of model notices is not required, 

the DOL will consider use of the model notices, 

appropriately completed, to constitute compliance 

with COBRA’s notice content requirements.

2. http://www.gpo.gov/fdsys/pkg/FR-2014-05-07/

pdf/2014-10416.pdf

3. Health plans should send annual notice to 

employees in states that provide Medicaid or SCHIP 

premium assistance.

4. For the most part, this will be gauged on a calendar-

year basis because out-of-pocket limits run on a 

calendar-year basis.

5. This is also referred to as an annual limitation on 

cost-sharing.

6. Reference-based pricing means the plan pays a 

fixed amount for a particular procedure (for example, 

a knee replacement), which certain providers will 

accept as payment in full.
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The Research Fee filing deadline is July 31, 2014 for all selffunded 
medical plans and HRAs.

This is the second filing for plans with the following plan years:

• November 1, 2012 – October 31, 2013;

• December 1, 2012 – November 30, 2013;

• January 1, 2013 – December 31, 2013.

The amount for these plan years is $2 per covered life.

This is the first filing for plans with the following plan years:

• February 1, 2012 – January 31, 2013

• March 1, 2012 – February 28, 2013

• April 1, 2012 – March 31, 2013

• May 1, 2012 – April 30, 2013

• June 1, 2012 – May 31, 2013

• July 1, 2012 – June 30, 2013

• August 1, 2012 – July 31, 2013

• September 1, 2012 – August 31, 2013

• October 1, 2012 – September 30, 2013

The amount for these plan years is $1 per covered life.

For the Form 720 and Instructions, visit: 
http://www.irs.gov/uac/Form-720,-Quarterly-Federal-Excise-Tax-Return

The information is reported in Part II.

It should be noted that Form 720 is a tax form (not an informational 
return form such as Form 5500). As such, the employer or an 
accountant would need to prepare it. Parties other than the plan 
sponsor such as third party administrators and brokers cannot report or 
pay the fee.

Published on May 16, 2014

Comparative Effectiveness 
Fee Reminder
Research Fee - Filing Reminder
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Published on May 22, 2014

New Health Plan Identifier and 
Certification Requirements for 
Self-Insured Health Plans

The ACA and HIPAA require that self-insured 
health plans obtain and use a 10-digit health 
plan identifier (“HPID”) in certain transactions. 
With some exceptions, health plans must also 
provide certification to HHS of compliance 
with the standards and operating rules. 
The goal of requiring HPIDs is to reduce 
administrative costs by adopting a set of 
operating rules for each covered transaction 
to simplify the routing, review and payment of 
electronic transactions and reduce errors and 
manual intervention.

Below you will find additional information 
regarding HPIDs.

Who is Responsible for Obtaining an 
HPID?

For self-insured health plans, employers will 
obtain an HPID. It should be noted that third-
party administrators (“TPAs”) will not obtain 
the HPID. HPIDs will be obtained by carriers 
on behalf of insured plans.

Specifically, a controlling health plan (“CHP”) 
must obtain a number for itself. A CHP is a 
health plan that controls its own business 
activities, actions or policies, or is controlled 
by an entity that is not a health plan. A 
subhealth plan (“SHP”) is eligible, but not 
required, to get an HPID. An SHP is a health 
plan whose business activities, actions or 
policies are directed by a CHP. To determine 
whether an SHP should get an HPID, the CHP 
and/or the SHP should consider whether the 
SHP needs to be identified in the standard 
transactions. A CHP may get an HPID for its 
SHP or may direct an SHP to get an HPID.

This language is confusing for employers who 
generally do not administer their own health 
plans. It appears that any health-related plan 
(see below) would be a CHP. It is possible 
that certain health plans, for example, dental 
plans, could be considered to be SHPs where 
they are seen to be directed by the major 
medical plan or where affiliated employers 
have plans directed by a parent company’s 
plans. In addition, to the extent certain 
coverages are wrapped under one plan, these 
health-related plans might be viewed as SHPs 
rather than CHPs.

Employers with self-insured plans should 
consult legal counsel if they have questions 
about whether or not their plans might be 
CHPs or SHPs.

Who do the Rules Apply to?

The rules apply to “health plans” that perform 
“covered transactions” electronically between 
two “covered entities.” “Health plans” include 
all health-related plans subject to the HIPAA 
Privacy Rule, including medical plans. 
However, “health plans” do not include:

• Plans that are self-administered with less 
than 50 participants;

• Coverage only for accident, or disability 
income insurance, or any combination 
thereof;
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• Workers’ compensation or similar 
insurance; and

• Coverage for on-site medical clinics.

“Covered transactions” include claims and 
encounters, payment and remittance advice, 
claims status request and response, eligibility 
and benefit inquiry and response, benefit 
enrollment and disenrollment, referrals and 
authorizations, and premium payment. These 
are activities typically performed by a TPA on 
behalf of a plan.

“Covered entity” is a health plan, a health 
care clearinghouse, or a health care provider. 
Further guidance is needed to clarify 
application of the HPID requirement to non-
major medical plans. At this time, there is 
no exception for dental or vision plans. It is 
possible that health FSAs and HRAs will 
not be considered to conduct transactions 
between two covered entities, so they would 
be exempt.

What are the Deadlines?

Obtaining the HPID

Large health plans (more than $5 million in 
annual claim receipts) must obtain an HPID by 
November 5, 2014.

Small health plans ($5 million or less in 
annual claim receipts) must obtain an HPID by 
November 5, 2015.

Using the HPID

All health plans, regardless of size, must 
begin using the HPID to identify the health 
plan in a standard transaction beginning 
November 7, 2016. If the employer/plan uses 
a business associate (for example, a TPA) to 
conduct standard transactions on its behalf, 
the employer must require its business 
associate to use an HPID to identify a health 
plan in all covered transactions. Including 
this requirement in the service agreement is 
recommended.

Certification of Compliance

Under a proposed rule, CHPs that obtained an 
HPID before January 1, 2015 (generally large 
health plans) must, by December 31, 2015, 
provide certification to HHS of compliance with 
the standards and operating rules by showing 
that the plan conducted its covered transactions 
in compliance with the applicable regulations.

A plan that obtained an HPID after January 
1, 2015 (but before December 31, 2016) has 
365 days from the date that number was 
obtained to satisfy the certification and testing 
requirement. This requirement will generally 
include documenting the number of covered 
lives in the CHP and certifying compliance 
with appropriate credentials. These rules 
are in proposed format and final guidance 
is expected to further clarify the certification 
requirement.

How do you Obtain an HPID?

To obtain an HPID an employer must access 
the Health Plan and Other Entity Enumeration 
System (“HPOES”). HPOES is housed within 
CMS’s Health Insurance Oversight System 
(“HIOS”). HIOS is integrated with the CMS 
Enterprise portal and users can access at 
https://portal.cms.gov/.

Employers will be directed to:

1. Click the “Create Profile and Apply for 
HPID” button.

2. Click the “HIOS Main Page” button at the 
top.

3. Enter the following information when 
prompted:

• Company Legal Name
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• Federal Employer Identification 
Number

• National Association of Insurance 
Commissioners (“NAIC”) number or 
Payer Identification number used in 
standard transactions (the plan’s TPA 
may be able to provide this number)

• Incorporated State

• Domiciliary Address

• Authorizing Official Contact 
Information and Title

4. Click the “Apply for HPID” button.

5. Await email confirmation of an approved 
application.

6. Provide the number to the TPA.

Is there a Penalty for Noncompliance?

Proposed regulations only impose a penalty 
with respect to a “major medical policy” 
which is defined as an insurance policy that 
covers accident and sickness and provides 
outpatient, hospital, medical and surgical 
expense coverage. It is unclear whether there 
is a penalty for noncompliance with respect to 
self-insured plans.

Assuming the penalty does apply, a self-
insured health plan may be assessed a 
penalty if it fails to meet the certification and 
documentation requirements. HHS will assess 
a penalty based on each covered life of the 
CHP (including its SHPs) beginning at $1 per 

covered life per day, up to certain maximums, 
until the certification is complete. A plan that 
knowingly provides inaccurate or incomplete 
information in a statement of certification or 
documentation of compliance will pay a higher 
penalty subject to an overall limit. The amount 
of the penalty is subject to increase, based on 
the percentage of annual national health care 
expenditures, as determined by HHS.

HHS is required to conduct periodic audits 
to ensure that health plans (including 
third parties that it contracts with) are in 
compliance with any applicable standards and 
operating rules.

Because all CHPs are required to obtain an 
HPID, HHS will be able to compare a roster 
of the CHPs that have certified compliance 
with the First Certification Transactions with 
a roster of CHPs that have obtained HPIDs 
to identify CHPs that may be subject to 
penalties. The proposed regulations detail an 
administrative process for HHS to assess, and 
for CHPs to contest, penalties.

What Should Employers Do?

Employers should identify all self-insured 
health-related plans. Employers may want 
to consider waiting for additional guidance 
regarding the application to plans other than 
the major medical plan (e.g., dental and vision 
plans) prior to obtaining an HPID (but wait no 
later than the effective date).

Employers with large self-insured health 
plans should obtain an HPID no later than 
November 5, 2014; employers with small self-
insured health plans should obtain an HPID 
no later than November 5, 2015.

Regarding certification requirements, 
employers should wait for further guidance 
and begin discussions with TPAs to ensure 
compliance by December 31, 2015 (although 
small plans must comply within 365 days of 
receiving an HPID).

Employers should update service agreements 
with TPAs to require inclusion of HPIDs in 
standard transactions no later than November 
7, 2016.

For additional information on these 
requirements, visit: 
http://www.cms.gov/Regulations-and-
Guidance/HIPAA-Administrative-Simplification/
Affordable-Care-Act/Health-Plan-Identifier.html
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Published on May 27, 2014

Guidance Issued
Correction Procedures for Improper Health FSA Payments

A Chief Counsel Advice memorandum 
addressed the proper correction methods 
for improper health FSA payments. This is 
informal guidance only (i.e., it cannot be cited 
as precedent), but it provides helpful insight.

Background

Proposed Treasury Reg. § 1.125-5(a)(1) 
and (b) provide that after an expense for a 
qualified benefit has been incurred in a flexible 
spending arrangement, the expense must 
first be substantiated before the expense is 
reimbursed. The proposed regulation provides 
rules for substantiation of expenses that must 
be satisfied before paying or reimbursing any 
expense for a qualified benefit. Proposed 
Treasury Reg. §1.125-6(d)(7) provides the 
following correction procedures for any 
improper payments using a debit card:

1. Until the amount of the improper payment 
is recovered, the debit card must be 
deactivated and the employee must 
request payments or reimbursements of 
medical expenses from the health FSA 
through other methods (e.g., by submitting 
receipts or invoices from a merchant or 
service provider showing the employee 
incurred a Code Sec. 213(d) medical 
expense).

2. The employer demands that the employee 
repay the cafeteria plan an amount equal 
to the improper payment.

3. If, after the demand for repayment of 
improper payment as described in step 
2, the employee fails to repay the amount 
of the improper charge, the employer 
withholds the amount of the improper 
charge from the employee’s pay or other 
compensation, to the full extent allowed by 
applicable law.

4. If any portion of the improper payment 
remains outstanding after attempts to 
recover the amount (steps 2-3), the 
employer applies a claims substitution 
or offset to resolve improper payments 
such as a reimbursement for a later 
substantiated expense claim reduced 

by the amount of the improper payment. 
So, for example, if an employee has 
received an improper payment of $200 
and subsequently submits a substantiated 
claim for $250 incurred during the same 
coverage period, a reimbursement for $50 
is made.

5. If, after applying all the above steps, 
the employee remains indebted to the 
employer for improper payments, the 
employer, consistent with its business 
practice, treats the improper payment as 
it would any other business indebtedness. 
An improper payment includes a payment 
that is not properly substantiated as well 
as a reimbursement of an expense that is 
later identified as not a qualified expense.

Guidance

The memorandum addressed the following 
questions:

Question:  Can the above correction 
procedures for debit cards be applied to other 
improper payments from a health FSA?

Answer:  Yes; steps 2-5 can be used.

Question:  Can an employer alter the order of 
correction procedures?

Answer:  Yes, but the order must be 
consistently applied for all participants in the 
employer’s health FSA and the employer 
may apply step 5 only after all correction 
methods in subsections 2-4 have been 
pursued. Forgiveness of improper payments 
as uncollectible business indebtedness should 
be the exception rather than a routine process. 
Repeated inclusion in income of improper 
payments suggests that proper substantiation 
procedures are not in place or that the 
payments may be a method of cashing out 
unused FSA amounts.

The correction methods in steps 2-4 should 
be applied during the period of coverage (the 
plan year) in which the improper payment 
was made to the participant. To the extent 
a participant repays the amount of an 
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Published on June 2, 2014

Special Enrollment Opportunity
in the Federal Marketplace for COBRA Beneficiaries

There has been some confusion surrounding 
COBRA continuation coverage rules and the 
Marketplace (also known as the Exchange). 
The issue is that once an individual elects 
COBRA continuation coverage, s/he cannot 
simply drop COBRA and enroll in a plan 
through the Marketplace outside of an annual 
enrollment period. The individual may (a) 
voluntarily drop COBRA but will have to wait 
until the next open enrollment period, or a 
special enrollment period, to choose coverage 
in the Marketplace (typically less expensive); 
or (b) continue to pay for COBRA until the next 
available enrollment period in the Marketplace 
if s/he wants continuous coverage.

To help clarify the rules, the Department of 
Health and Human Services (HHS) issued 
guidance that creates a limited special 
enrollment opportunity for certain COBRA 
qualified beneficiaries to drop COBRA 
coverage and enroll, on a prospective basis, in 
the Federally Facilitated Marketplace (“FFM”).

In general, there are two special enrollment 
opportunities available in the FFM to an 
individual eligible for COBRA outside of 
annual open enrollment:

improper payment, the amount is available for 
reimbursing other claims incurred in the plan 
year or, if the plan has adopted a carry-over, 
available for claims included in the next plan 
year. In cases in which steps 2-4 were not 
applied during the period of coverage during 
which the improper payment was made to the 
employee, the employer should apply step 5 in 
accordance with Q&A 3 below.

Taking prompt action to correct improper 
payments will increase the likelihood of being 
able to use correction methods other than 
treating the payment as uncollectible.

Question:  In cases in which all other 
correction procedures have been exhausted 

1. When the individual is first eligible for 
COBRA due to a loss of group health plan 
coverage; and

2. Once the entire COBRA continuation of 
coverage period has been exhausted (end 
of 18/29/36 months).

HHS is concerned that former model COBRA 
election notices did not sufficiently address 
Marketplace options for persons eligible for 
COBRA and COBRA beneficiaries. Thus, 
persons eligible for COBRA and COBRA 
beneficiaries may have had insufficient 
information to understand when they can enroll 
in Marketplace coverage. As COBRA coverage 
may be more expensive than FFM coverage 
for some individuals, this lack of information 
may have created a financial hardship.

As a result, HHS is providing an additional 
special enrollment period so that persons 
eligible for COBRA and COBRA beneficiaries 
may elect qualified health plans in the FFM 
as opposed to COBRA. Affected individuals 
have a short window (from May 2, 2014 – July 
1, 2014) to drop COBRA coverage and enroll 
in FFM coverage. Individuals interested in 
pursuing this special enrollment opportunity 
should contact the Marketplace 
(1-800-318-2596).

and the employer treats the improper payment 
as business indebtedness, is the amount of 
a forgiven improper payment reported by the 
employer to the employee on Form W-2 or 
Form 1099?

Answer:  Form W-2, even if the employee no 
longer works for the employer. The amount 
included in income is subject to withholding 
for income tax, FICA and FUTA, since the 
benefits are made available to the employee 
by the employer for the performance of 
services. The improper payment is reportable 
in the taxable year of the employee in which 
the indebtedness is forgiven.
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The DOL also revised the COBRA model 
election and model initial notices to more 
clearly articulate options in the Marketplace. 
You can find these updated notices at 
http://www.dol.gov/ebsa.

State Based Marketplaces

It should be noted that this special enrollment 
opportunity only applies in the FFM. HHS 
encourages state-based Marketplaces to 
adopt similar special enrollment periods. 
However, it is up to each state to determine 
whether to extend this enrollment window.

Although New York State of Health has 
not formally announced a similar special 
enrollment period, it has confirmed that it 
will allow for a special enrollment window 
through July 1, 2014 for COBRA beneficiaries. 
Covered California announced it will use 
a May 15, 2014 – July 15, 2014 special 
enrollment window for COBRA beneficiaries. 
For more information, visit: 
http://www.coveredca.com/faqs/cobra/#c4.

At this point, Connecticut has not announced 
a similar special enrollment period. We 
will keep you apprised of any further 
developments.

Severance Arrangements

Some employers have a practice of paying 
COBRA premiums on behalf of a former 
employee during a severance period (e.g., 
the employer pays 6 months of the former 
employee’s COBRA premiums). If the former 
employee elects COBRA under this type of 
arrangement, once the employer’s payment 
obligation ends, the individual is responsible 
for the entire COBRA premium and s/he would 
not be eligible to enroll in the Marketplace 
until the earlier of the Marketplace annual 
enrollment or the exhaustion of COBRA 
(unless there is a subsequent qualifying life 
event). Thus, structuring severance in this 
manner may bind the former employee to 
more costly COBRA coverage than what s/he 
could have obtained in the Marketplace had s/ 
he declined COBRA.

Employers should consider this outcome, 
along with the potential for discrimination 
issues, when designing severance 
arrangements that include payment of 
COBRA premiums.

For a copy of the HHS bulletin discussing the 
special enrollment period, visit: 
http://www.cms.gov/CCIIO/Resources/
Regulations-and-Guidance/Downloads/SEP-
and-hardship-FAQ-5-1-2014.pdf
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Employer Payment Plans
IRS Tax Consequences

Medicare Secondary Payer Rules
After Windsor

The IRS issued an FAQ addressing the 
potential consequences of an arrangement 
where an employer reimburses employees for 
the purchase of individual health insurance 
premiums on a tax-favored basis (referred 
to as an “employer payment plan”). For 
this purpose, individual health insurance 
premiums includes individual coverage 
purchased either inside or outside of the 
Health Insurance Marketplace. The FAQ 
follows up on earlier guidance describing 
these types of arrangements (Notice 2013-54).

Employer payment plans include 
arrangements that reimburse some or all of 
an employee’s individual health insurance 
premiums on a tax-free basis (including 
reimbursement through a HRA or a direct 
payment by the employer to an insurance 
company).

Under the Affordable Care Act (“ACA”), an 
employer payment plan is considered a group 
health plan subject to the market reforms, 
including the prohibition on annual dollar 

The Medicare Secondary Payer (MSP) Act 
lays out coordination of benefit rules between 
group health plans and Medicare. These rules 
apply to age-based, disabilitybased, and end-
stage renal disease (ESRD)-based Medicare 
entitlement and dictate the primary and 
secondary payer.

With respect to aged-based Medicare 
entitlement (typically effective the month an 
individual turns 65), a group health plan of an 
employer with 20 or more employees for each 
working day in each of 20 or more calendar 
weeks in the current calendar year or the 
preceding calendar year is the primary payer. 

limits for essential health benefits and the 
requirement to provide certain preventive care 
without cost sharing. These arrangements 
cannot be integrated with individual policies to 
satisfy the ACA’s requirements. Consequently, 
employer payment plans will not satisfy the 
market reforms under the ACA and employers 
offering such a program may be subject to a 
$100/day excise tax per applicable employee 
(which is $36,500 per year, per employee).

An employer payment plan generally does 
not include an arrangement under which 
an employee may have an after-tax amount 
applied toward health coverage or may take 
that amount in cash compensation.

For the FAQ, visit: 
http://www.irs.gov/uac/Newsroom/Employer-
Health-Care-Arrangements

For Notice 2013-54, visit: 
http://www.irs.gov/pub/irs-drop/n-13-54.pdf

The plan is prohibited from taking into account 
the aged-based Medicare entitlement of a 
current employee and/or a current employee’s 
spouse. Examples of actions that constitute 
“taking into account” include:

• Failure to pay primary benefits.

• Imposing limitations on benefits for a 
Medicare-entitled individual that do 
not apply to others enrolled in the plan 
such as providing less comprehensive 
health care coverage, excluding benefits, 
reducing benefits, charging higher 
deductibles or coinsurance, providing 
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for lower annual or lifetime benefit limits, 
or more restrictive pre-existing illness 
limitations. 

• Terminating coverage because the 
individual has become entitled to 
Medicare.

Pursuant to the Supreme Court’s decision 
in Windsor, the federal government now 
recognizes any same-sex marriage legally 
performed in a state or foreign country. The 
Department of Health and Human Services 
(HHS) has adopted a policy to treat same-sex 
marriages on the same terms as opposite-
sex marriages. Consistent with this policy, 
HHS issued an Alert that announces for 
purposes of MSP rules the term “spouse” will 
apply equally to same-sex and opposite-sex 
spouses effective January 1, 2015.

Why is this Important?

Pre-Windsor, the group health plan was the 
primary payer for an opposite-sex spouse 
who was also enrolled in agebased Medicare. 
Since federal law did not recognize samesex 
spouses, if a group health plan covered the 
same-sex spouse, Medicare (as opposed to 
the group health plan) would pay primary if 
that same-sex spouse was enrolled in aged-
based Medicare.

Under the Alert, same-sex and opposite-sex 
spouses will be treated the same. This means 
the group health plan will be the primary payer 
of any legal spouse enrolled in age-based 
Medicare who has coverage as a result of his/
her spouse’s current employment. Medicare 
will be the secondary payer. The Alert also 
indicates that where a group health plan has 
a broader or more inclusive definition of a 
spouse than what is recognized under federal 
law (for example, the definition of a spouse 
includes a domestic partnership or civil union), 
the plan may (but is not required to) assume 
primary payment for the spouse in question. 
To the extent that individual is reported as 
a “spouse” to Medicare, Medicare will pay 
secondary and pursue recovery (if applicable).

In addition, Responsible Reporting Entities 
(RREs) (generally carriers and TPAs) will 
want to ensure their disclosures to CMS are 
updated to reflect the new rules.

Effective Date

The expanded rules for the definition of 
spouse must be implemented with a start 

date for the coverage in question no later 
than January 1, 2015. Plans are permitted to 
implement the change prior to 2015.

Does this Affect Disability-Based 
Medicare Entitlement or ESRD-Based 
Medicare Entitlement?

Probably not. Large plans, defined as a plan of 
an employer with 100 or more employees, will 
pay primary for an individual, or a “member 
of the individual’s family,” who is enrolled in 
disability-based Medicare and is covered by 
the group health plan due to the individual’s 
current employment status If the employer 
has fewer than 100 employees, Medicare is 
the primary payer. Disability-based MSP rules 
use a broader definition than aged-based 
Medicare (which is limited to a “spouse”). In a 
pre-Windsor environment, a samesex spouse 
may have had a group health plan pay primary 
as a result of disability-related Medicare 
entitlement as the term “family member” 
includes a spouse, domestic partner, son, 
daughter, or grandchild who has coverage 
under the plan as a result of an individual’s 
current employment status. Thus, post-
Windsor, significant change is unlikely to the 
extent the same-sex spouse is covered by the 
group health plan.

Regarding ESRD-based Medicare entitlement, 
If “any individual” is covered by a group health 
plan of any size, the plan pays primary for 
the first 30 months of Medicare eligibility or 
entitlement and then Medicare pays primary 
(and the plan, secondary). The status of the 
individual as a spouse is not relevant.
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Reminder
Form 5500 Filing

U.S. Supreme Court 
Contraceptive Ruling
Burwell v. Hobby Lobby Stores, Inc.

For calendar year-end plans, the 2013 Form 
5500 is due to be filed electronically on 
EFAST2 no later than July 31, 2014.

Most health and welfare plans (e.g., medical, 
dental and life insurance plans) are required 
by ERISA to file Form 5500 with the 
Department of Labor by the last day of the 
seventh month following the end of plan year 
unless an extension (Form 5558) is completed 
and mailed to the IRS.

In a 5-4 decision that was described by one 
of the dissenting Justices as a “decision of 
startling breadth”, the Supreme Court has 
ruled in Burwell v. Hobby Lobby Stores, Inc. 
that closely held for-profit corporations are not 
compelled to provide contraceptive coverage 
under the Affordable Care Act’s preventive 
care mandate if they object to that coverage 
on religious grounds. The decision is a “win” 
for Hobby Lobby who had challenged the 
contraceptive mandate saying it forced them 
to either violate their faith or pay fines.

Based on initial reports, the ruling applies 
only to contraception and not to other 
possibly objectionable medical treatments, 
such as transfusions and vaccinations. It 
also specifically excludes other possibly 
illegal discrimination (probably attempting to 
prevent discrimination against certain groups 
of employees whose lifestyles might be 
objectionable to certain religious groups).

In general, a plan with fewer than 100 covered 
employees as of the first day of the plan year 
that is unfunded (no trust) or fully insured is 
exempt from this requirement. Certain other 
exceptions apply, such as for church plans 
and governmental plans.

Form 5500 also applies to retirement plans, 
regardless of employee count.

For further assistance, please contact your 
Account Executive.

The decision will require significant study, 
but it is possible that its holding will apply in 
concept to the objections being raised

by not for profit religiously affiliated groups – 
although those groups have been afforded 
an accommodation under current regulations. 
It is also possible, if not likely, that the 
Administration will now offer to provide such 
coverages at its own expense, as alluded to in 
a concurring opinion.

We will provide more insights and information 
after further review of the decision.
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Employer Payment Plans
IRS Tax Consequences

The Supreme Court, in a 5-4 ruling, decided 
the contraceptives mandate under the 
Affordable Care Act (ACA) violated rights of 
certain closely held for-profit corporations 
under the Religious Freedom Restoration 
Act of 1993 (RFRA). It is unclear what the 
immediate impact to employers will be as 
we await new regulations in response to the 
Court’s ruling.

Background

Under the ACA, non-grandfathered group 
health plans are required to cover certain 
women’s contraceptive services, including 
twenty FDA-approved contraceptive methods, 
without cost-sharing in-network. There 
is an exception for religious employers 
(such as churches), and certain non-profit 
organizations with religious objections can 
utilize a selfcertification process where their 
carriers or TPAs provide the coverage at no 
cost to the employer.

The Case

Two separate cases were brought in two 
Circuits challenging the contraceptives 
mandate based on religious grounds – one 
in the 10th Circuit and one in the 3rd Circuit. 
The 10th Circuit found in favor of a for-
profit employer and barred the government 
from enforcing the mandate to provide 
contraceptive services for their employees. 
The 3rd Circuit found that a for-profit business 
cannot challenge the contraceptives mandate 
based on religious grounds.

Since there was a split in the Circuit, the 
Supreme Court agreed to hear the matter 
and consolidated the two cases in Burwell 
v. Hobby Lobby Stores. The Court upheld 
the 10th Circuit’s decision and held that the 
contraceptives mandate conflicted with RFRA. 
Under RFRA, the Government is prohibited 
from substantially burdening a person’s 
exercise of religion unless the Government 
demonstrates that the application of the 
burden to the person is in furtherance of a 
compelling government interest, and is the 
least restrictive means of furthering that 
compelling government interest.

After finding that the Dictionary Act definition 
of a “person” included a corporation, the 
Court turned to the two-prong analysis under 
RFRA to determine whether a corporation’s 
religious beliefs were violated by the ACA’s 
contraceptive mandate requirement. According 
to the Court’s majority, it was the second 
prong that ultimately caused the ACA to 
violate the RFRA. The majority held that the 
Government failed to use the least restrictive 
means by requiring contraceptive coverage 
through an employer-based group health plan. 
The Court noted that an accommodation is 
available for certain non-profit organizations 
to exclude such coverage and for employees 
to access such coverage for free through the 
carrier or TPA at no cost to the employer.

It is important to note that the holding in this 
case is narrow:

• It applies only to closely held corporations, 
owned and controlled by members of a 
single family with religious beliefs that 
oppose some or all contraceptives. It 
is not applicable to publically traded 
companies.

• It does not apply to other insurance 
coverage mandates where the employer 
may object based on religious belief (e.g., 
vaccinations, blood transfusions).

• It does not shield the employer from illegal 
discrimination based on religious belief.

• It does not overturn or otherwise repeal 
health care reform.

Employer Action

At this time, it is unknown what the 
administration may do in response to the 
Court’s decision and we must await further 
guidance. We can speculate that the 
administration may consider extending the 
self-certification process available to non-
profit organizations to certain closely held 
businesses. Under this accommodation, 
an eligible for-profit employer would not be 
required to provide contraceptive coverage

For more information contact your independent broker Total Benefit Solutions Inc (215)355-2121  http://www.totalbenefits.net



56

under the group health plan. However, 
participants may access free contraceptives 
through the carrier (if insured) or the TPA (if 
self-funded) at no cost to the employee or the 
employer. Additionally, the Court suggested, 
but did not require, that the government itself 
could provide the contraceptives to women 
whose employers object to the ACA mandate 
under this ruling.

Until guidance is issued, employers interested 
in this relief should review their status as a 
closely held corporation with religious basis 
for not providing the contraceptives and 
consult with counsel.

For a copy of the ruling, visit: 
http://www.supremecourt.gov/
opinions/13pdf/13-354_olp1.pdf
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FMLA Proposed Rules
To Recognize Same Sex Regardless of Residency

Proposed FMLA Definition of “Spouse”

The DOL is proposing to amend the regulatory 
definition of “spouse” under the Family and 
Medical Leave Act (“FMLA”) so that “spouse” 
for purposes of FMLA rights would include a 
same-sex spouse, regardless of where the 
employee and spouse live. This means the 
“place of celebration” will determine whether 
an individual is a spouse under FMLA, rather 
than the current rule which uses the “state 
of residence,” which recognizes a spouse 
under the law of the state in which the couple 
resides.

Supreme Court Decision

In June 2013, in United States v. Windsor, 
the Supreme Court struck down the federal 
definition of “marriage” and “spouse” under 
Section 3 of the Defense of Marriage Act 
(“DOMA”), holding that same-sex marriages 
valid under state law are recognized at the 
federal level. The Supreme Court’s decision 
affects more than 1,100 sections of federal 
law that have a provision based on marriage, 
including the FMLA. As of June 23, 2014, 
nineteen states and the District of Columbia 
extend the right to marry to same-sex couples.

Nineteen states and the District of 
Columbia extend the right to marry to 
same-sex couples:

California

Connecticut

Delaware

District of Columbia

Hawaii

Illinois

Iowa

Maine

Maryland

Massachusetts

Minnesota

New Hampshire

New Jersey

New Mexico

New York

Oregon

Pennsylvania

Rhode Island

Vermont

Washington
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FMLA Basics

In a nutshell, FMLA requires certain 
employers to permit eligible employees to 
take up to 12 weeks (26 weeks in the case 
of caring for an injured service member) 
of unpaid, job-protected leave each year 
because of a new baby, to care for an 
immediate family member who has a serious 
health condition, or because of their own 
serious health condition, or because of an 
emergency when a family member is called 
to active military duty. A covered employer is 
required to maintain group health plan benefits 
for an employee on FMLA leave on the same 
terms and conditions as if the employee had 
continued to work. When the employee returns 
from FMLA leave, the employer must restore 
all the employee’s benefits.

Following Windsor, the DOL’s FMLA guidance, 
revised in August 2013, required employers 
subject to FMLA to extend FMLA rights to an 
eligible employee in connection with his or her 
same-sex spouse only when the employee 
and spouse reside in a state that recognizes 
same-sex marriage; FMLA rights related to 
a same-sex spouse currently do not apply to 
an employee residing in a state that does not 
recognize same-sex marriage.

The Proposed Change

Spouse, as defined in the statute, means 
a husband or wife. For purposes of this 
definition, the regulations would have 
“husband or wife” refer to the other person 
with whom an individual entered into marriage 
as defined or recognized under state law for 
purposes of marriage in the state in which the 
marriage was entered into or, in the case of 
a marriage entered into outside of any state, 
if the marriage is valid in the place where 
entered into and could have been entered into 
in at least one state. This definition includes 
an individual in a same-sex or common law 
marriage that either (1) was entered into in a 
state that recognizes such marriages or, (2) if 
entered into outside of any state, is valid in the 
place where entered into and could have been 
entered into in at least one state.

The proposed change would mean that an 
eligible employee, regardless of where he or 
she lives, would be able to:

• take FMLA leave to care for his or her 
same-sex spouse with a serious health 
condition;

• take qualifying exigency leave due to his 
or her samesex spouse’s covered military 
service; or

• take military caregiver leave for his or her 
same-sex spouse.

The proposed change would entitle eligible 
employees to take FMLA leave to care for 
their stepchildren (children of the employee’s 
same-sex spouse) even if the in loco parentis 
requirement of providing day-to-day care or 
financial support for the child is not met.

The proposed change would also entitle 
eligible employees to take FMLA leave to 
care for their stepparents (samesex spouses 
of the employee’s parents), even though the 
stepparents never stood in loco parentis to the 
employee.
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Waiting Period Final Regulations
Confirm Bona Fide Orientation Period

Nothing in the Affordable Care Act (“ACA”) 
requires a group health plan or insurance 
carrier to have a waiting period. However, the 
ACA provides that, for plan years beginning on 
or after January 1, 2014, a group health plan 
and a health insurance carrier offering group 
health insurance coverage may not apply 
any waiting period that exceeds 90 days. This 
rule applies to both grandfathered and non-
grandfathered plans.

On February 20, 2014, final and additional 
proposed rules were issued. These rules 
introduced the concept of a one-month 
orientation period prior to the commencement 
of a waiting period of up to 90 days. On June 
20, 2014, final regulations were issued that 
adopted the proposed regulations without 
change. The final regulations apply to plan 
years beginning on or after January 1, 2015. 
For plan years beginning in 2014, employers 
may comply with either the previously-issued 
proposed regulations or the final regulations. 
Below you will find a brief summary of the 
pertinent provisions of the regulations.

The Final Regulations

A waiting period is the period that must 
pass before coverage for an employee or 
dependent who is otherwise eligible to enroll 
under the terms of a group health plan can 
become effective. To be otherwise eligible 
to enroll in a plan means that an individual 
has met the plan’s substantive eligibility 
conditions (such as being in an eligible job 
classification or achieving job-related licensure 
requirements specified in the plan’s terms). 
So, the maximum 90-day waiting period does 
not have to begin until the first day after the 
substantive eligibility conditions are met.

Previously-issued final regulations indicated 
that a reasonable and bona fide employment-
based orientation period can be a substantive 
eligibility condition. The proposed regulations 
suggested a one-month orientation period. 
The idea is that, during an orientation period, 
an employer and employee could evaluate 
whether the employment situation was 
satisfactory for each party, and standard 
orientation and training processes would 
begin. This final rule confirms that, to ensure 
that an orientation period is not used as 
a subterfuge for the passage of time, or 
designed to avoid compliance with the 90-
day waiting period limitation, an orientation 
period is permitted only if it does not exceed 
one month. For this purpose, one month is 
determined by adding one calendar month 
and subtracting one calendar day, measured 
from an employee’s start date in a position 
that is otherwise eligible for coverage. For 
example, if an employee’s start date in an 
otherwise eligible position is May 3, the last 
permitted day of the orientation period is June 
2. Similarly, if an employee’s start date in an 
otherwise eligible position is October 1, the 
last permitted day of the orientation period 
is October 31. If there is not a corresponding 
date in the next calendar month upon adding 
a calendar month, the last permitted day of 
the orientation period is the last day of the 
next calendar month. For example, if the 
employee’s start date is January 30, the last 
permitted day of the orientation period is 
February 28 (or February 29 in a leap year). 
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Another Blow to the ACA:
Conflicting Rulings Issued on Subsidies

Similarly, if the employee’s start date is August 
31, the last permitted day of the orientation 
period is September 30.

What does this mean for Large 
Employers?

The preamble to the final regulations notes 
that compliance with waiting period rules does 
not necessarily insulate a large employer 
from a penalty exposure under the employer 
mandate. A large employer may be subject 
to an assessable payment if it fails to offer 
affordable minimum value coverage to 
certain newly-hired full-time employees by 
the first day of the fourth full calendar month 

Two Appellate Courts issued opposing rulings 
on July 22, 2014 regarding the status of 
premium tax credits and costsharing subsidies 
(referred to as “subsidies”) in the federal 
Health Insurance Marketplaces (also referred 
to as the “Exchange”).

• The U.S. Court of Appeals in the District 
of Columbia held that subsidies cannot 
be provided for coverage purchased in 
federal (and federal-state partnership) 
marketplaces. Halbig, et al., v. Burwell.

• The U.S. Court of Appeals in the 4th 
Circuit ruled subsidies may be provided in 
the federal marketplaces. King vs. Burwell.

These dueling opinions create further 
confusion under the Affordable Care Act (ACA) 
and set the stage for another challenge at the 
Supreme Court.

What’s the Issue?

The issue is one of legislative intent versus 
text of the law. In other words, did the IRS 
set forth rules consistent with the statutory 
language of the ACA, or did the agency 
overstep its bounds?

The text of the ACA (§ 36B) provides that 
subsidies are available in “an Exchange 

of employment. A large employer plan may 
not be able to impose the full one-month 
orientation period and the full 90-day waiting 
period without potentially becoming subject 
to the employer penalty. For example, if an 
employee is hired as a full-time employee on 
January 6, a plan may offer coverage May 1 
and comply with both provisions. However, if 
the employer is a large employer and starts 
coverage May 6, which is one month plus 90 
days after date of hire, the employer may be 
subject to an assessable payment under the 
employer penalty. Employers should carefully 
review eligibility rules for compliance with the 
90-day waiting period rules, employer penalty 
provisions and nondiscrimination rules.

established by the State under § 1311 of the 
ACA.” IRS regulations interpret this section to 
permit eligible individuals enrolled in qualified 
health plans in either a state-based or a 
federally-facilitated marketplace to access 
these subsidies. The federally-facilitated 
marketplaces are not authorized under § 
1311 of ACA, but rather § 1321. Stakeholders 
challenged the IRS regulation, based on a 
strict reading of the language in § 36B that 
referenced only § 1311 of the ACA.

The D.C. Circuit, in a 2-1 decision (led by 
two Republican appointees), found the plain 
language of the statute to mean subsidies are 
only available in the state marketplace.

The 4th Circuit, in a unanimous decision, held 
that the agency was within its discretionary 
authority when interpreting § 36B to include 
marketplaces with federal involvement.

Why is this Important?

The availability of subsidies is important for 
two reasons:

1. It aids individuals in the purchase of 
affordable health insurance coverage in 
order to avoid the individual mandate tax; 
and
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penalty if a full-time employee of a large 
employer receives one of these subsidies.

These subsidies are intended to help middle 
and lower income Americans purchase 
health insurance coverage to comply with 
the individual mandate (the requirement all 
Americans have health insurance or pay a 
tax).

Only 14 states and the District of Columbia 
currently offer state-based marketplaces. 
The other 36 marketplaces are federally run 
(including joint federal and state partnerships). 
Thus, this ruling could, at a minimum, 
deny access to subsidized health care for 
individuals in 36 states.

Impact on the Employer Mandate

If upheld, a loss of subsidies in federal 
marketplaces has the potential to reduce 
an employer’s exposure to penalties under 
both employer penalty provisions (the “No 
Coverage” penalty and the “Offer Coverage” 
penalty). Both penalties are predicated on a 
full-time employee receiving a subsidy in a 
marketplace. If subsidies are not available 
to full-time employees because coverage is 
accessed through a federal marketplace, there 
may be nothing to trigger a penalty.

It is also important to note that the particular 
circumstances of a large employer must be 
reviewed. For a large employer with full-
time employees in multiple states, the “No 
Coverage” penalty may remain unaffected if 
one full-time employee can access subsidies 
through a state-based marketplace because 
the employer does not offer coverage 
to enough full-time employees and their 
dependent children. All it takes is one full-time 
employee to receive a subsidy to trigger the 
penalty across a significant majority of the 
full-time employee population. However, if the 
employer is subject to the “Offer Coverage” 
penalty, then the potential penalty exposure 
would presumably be reduced to the extent 
any full-time employee resides in a state with 
a federal marketplace since no subsidies 
could be accessed.

These scenarios are all speculation premised 
on the assumption that the D.C. Circuit’s ruling 
is upheld. Further legal action and regulatory 
changes may alter this analysis.

Employer Action

Right now, status quo. The administration 
will appeal the D.C. Court decision and 
we understand the decision will be stayed 
pending that appeal. This means that 
subsidies should remain available in federal 
marketplaces for the time being. The 
administration could immediately appeal the 
decision to the Supreme Court; however, the 
current Supreme Court has been reluctant to 
grant certiorari before exhaustion of traditional 
appellate procedures, which in this case is an 
en banc review.

Things are quickly developing, so stay tuned 
-- we are likely headed for another Supreme 
Court showdown.
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Draft Forms Issued
on New Employer Reporting Requirements in 2016

Informal IRS Comments Help
Clarify the Employer Penalty

Health care reform created two new reporting 
requirements that address reporting when an 
individual is enrolled in minimum essential 
coverage and what type of medical benefits 
a large employer offers. The requirements 
are found in Internal Revenue Code (“IRC”) 
Sections 6055 and 6056, respectively, and 
were delayed with the delay of the employer 
penalty.

In short, there are 2 important reporting 
requirements due in early 2016:

• A report to the IRS and to a primary 
insured reporting which individuals are 
enrolled in minimum essential coverage 
(“MEC”) for individual mandate purposes, 
handled by the carrier for an insured plan 
and by the employer for a self-funded 
plan; and

• An information return to the IRS and to all 
full-time employees that reports the terms 
and conditions of the employer-sponsored 
health plan coverage, handled by large 
employers for employer penalty purposes.

On July 24, 2014, draft forms were issued. 
Because instructions have not yet been 
issued, these forms are difficult to understand. 
The draft forms are subject to change. Stay 
tuned for further developments.

Annually, the American Bar Association’s Joint 
Committee on Employee Benefits (“JCEB”) 
meets with representatives from the IRS and 
Treasury for a question and answer (“Q&A”) 
session. While the responses are informal and 
cannot be relied upon, they provide helpful 
clarification on a number of issues. In this 
year’s meeting, the agency highlighted the

For the draft forms, visit:

• http://www.irs.gov/pub/irs-dft/f1095c--dft.pdf 
(for large employers to report MEC; 
employers with insured plans only 
complete part of the form)

• http://www.irs.gov/pub/irs-dft/f1094c--dft.pdf 
(for large employers to report MEC - 
transmittal for Form 1095-C)

• http://www.irs.gov/pub/irs-dft/f1095b--dft.pdf 
(for small employers with self-funded 
plans and insurers to report)

• http://www.irs.gov/pub/irs-dft/f1094b--dft.pdf 
(for small employers with self-funded 
plans and insurers to report - transmittal 
for Form 1095-B)

Also see:

• http://www.irs.gov/pub/irs-dft/f8962--dft.pdf 
(for individuals to report in connection with 
Form 1040)

• http://www.irs.gov/pub/irs-dft/f8965--dft.pdf 
(for individuals to report in connection with 
Form 1040)

• http://www.irs.gov/pub/irs-dft/f1095a--dft.pdf 
(for the Exchange to report)

employer shared responsibility provisions 
under Code §4980H, as described below.

Large Employer Determination

IRS officials stated that for purposes of 
determining large employer status (whether 
the employer is subject to Code
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use 120 hours as full-time. In other words, 
each employee who works at least 120 hours 
in a month counts as one full-time employee 
(“FTE”). Employees who worked less than 120 
hours in a month are counted as a fraction 
where the numerator is the employees’ actual 
hours worked and the denominator is 120. 
This response has caused some confusion 
as, under a fair reading of statutory provisions 
and final regulations, full-time status is based 
on 30 hours of service in a week or 130 hours 
a month. Those working less than 30 hours 
of service a week are considered full-time 
equivalents. Regardless of which approach 
used, the net result remains the same. (Q/A-
24)

Variable Hour and Seasonal 
Employees

The comments of agency officials in Q/A-25 
contain various helpful hints in understanding 
the appropriate categorization of an employee. 

Employment contract terms and variable 
status. The terms of an employment contract 
can be relevant in terms of how many hours 
a week an employer expects an employee to 
work for a specified period. If the employer 
does not know if the hours are going to be 
above 130 hours in a month, the employer 
can treat the employee as a variable hour 
employee.

Additional clarification on the definition 
of a seasonal employee. An employee 
is seasonal if his/her position tends to be 
reoccurring and is tied to a specific season. 
Examples include a lifeguard or ski instructor, 
but the FAQ clarifies that the definition is not 
limited to an individual whose job is affected 
by weather. Therefore, a seasonal employee 
may include a summer associate in a law firm 
or someone who works during a peak season 
in a hotel.

Short-term, non-seasonal employees. 
An employer cannot treat a non-seasonal, 
short-term employee who is hired to work 40 
hours a week, but only for a 6 month period, 
as a part-time employee because the average 
hours over a year are 20 hours per week. An 
employer always has until the beginning of 
the fourth month to get an employee who is 
reasonably expected to be full-time as of his/
her start date on the plan. If the employee is 
a non-seasonal, short-term FTE employed 
for two months, the employer will not need to 

bring that employee on the plan.

Measurement Periods

Look Back Measurement Period

The length of the initial and standard 
measurement period (“IMP” and “SMP”) 
must generally be the same, subject to a 
limited exception. In using the look back 
measurement method, the length of the 
stability periods that are tied to the SMP and 
the IMP must be the same. The guidance 
clarifies a special rule for new employees. 
Under this special rule, the IMP may be 
a month shorter than the initial stability 
period. This means the employer can use an 
11-month IMP with a 2½ month administrative 
period and a 12 month initial stability period. 
Other than this special one-month rule, the 
measurement period (IMP and SMP) must be 
the same length. (Q/A-26)

Monthly Measurement Period

In an example, the agency is asked how 
the penalty would be applied in the case 
of an FTE who was not eligible for the 
employer’s plan for his/her first calendar 
year of employment due to failure to satisfy 
a substantive eligibility requirement (for 
example, the employee had not obtained 
the required professional license). As of the 
first day of the second calendar year, the 
employee satisfies this eligibility requirement. 
The IRS responded that as long as the 
employee is brought onto the coverage by 
the first day of the fourth month in the second 
year, the employer gets a pass for the first 3 
months of the second year. However, there is 
no pass for the first year. (Q/A-27)

Different Measurement Methods

In what was a confusing question posed to 
the IRS, the agency restated that an employer 
may apply either the monthly measurement 
method or the look back measurement 
method. However, one cannot apply two 
different methods to the same category of 
employees and certainly not to the same 
individual. (Q/A-29)

Counting Hours – On Call Employees

The IRS states that if an employee is getting 
paid for on-call hours, if the employee is 
required to remain on the employer’s premises 
or if the employee is subject to “sort of severe 
restrictions” on what the employee can do, 
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California Aligns Waiting Period
With ACA Requirements

even where the employee receives a reduced 
hourly rate, the employee must receive credit 
for all hours of service for the on-call time. 
There is no concept of partial hours. (Q/A-28)

On August 15, 2014, California Governor 
Jerry Brown signed SB 1034 into law. SB 
1034 is intended to match California health 
insurance waiting period requirements with 
those imposed by the Patient Protection and 
Affordable Care Act (ACA). The ACA prevents 
health insurance plans from imposing waiting 
periods for coverage that exceed 90 days. 
This applies to grandfathered and non-
grandfathered plans. California had previously 
imposed a 60-day waiting period limit for 
health insurance coverage issued in California 
or covering employees working in California. 

Legislative analysis by the California Senate 
and Assembly indicated that the 60-day 
waiting period limit created significant 
confusion and greater administrative burdens 
for employers because of the inconsistency 
between California and federal law. 
Additionally, SB 1034 should help multi-state 
employers by allowing those employers to 
administer one uniform waiting period both 
inside and outside of California.

SB 1034 was passed as a non-urgency 
measure. This means that the provisions of 
SB 1034 are expected to become effective on 
January 1, 2015. Employer sponsored health 
insurance plans covering California employees 
that had implemented 60-day waiting periods 
may amend their plans to conform with waiting 
period requirements imposed by the ACA for 
plan years beginning on or after January 1, 
2015.

Possible Impact on Transition Relief

Final regulations on the employer mandate, 
issued on February 10, 2014, provide 
transitional relief for certain medium sized 
employers. This relief applies to employers 
with 50-99 full-time employees (including 
full-time equivalent employees). For those 

employers, the employer penalty provisions 
are delayed until the first plan year that begins 
in 2016 if the employer meets certain criteria, 
including a size requirement (number of 
employees) and the requirement to maintain 
previously offered health insurance coverage. 
Thus, an employer will not qualify for this 
relief if the employer eliminates or materially 
reduces health coverage that was offered as 
of February 9, 2014. It is important to note that 
altering the waiting period from 60 days to 90 
days could be considered a material reduction 
in health coverage.

At this time and until further guidance is 
available, it is unclear whether a medium-
sized employer previously subject to the 60-
day waiting period mandate under California 
law will be eligible for the medium-sized 
employer transition relief if the employer opts 
to change its waiting period from the more 
restrictive 60 days to the ACA-permitted 
90 days as of January 1, 2015 (or the first 
plan year that begins after that date). As 
such, employers intending to rely on the 
mediumsized employer relief who would also 
like to extend their existing waiting periods 
pursuant to the change in California law 
should consult with counsel.

For notes from the Q&A session, visit: 
http://www.americanbar.org/content/dam/
aba/events/employee_benefits/2014_irs_
qa.authcheckdam.pdf
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Affordable Care Act Checklist
for 2015/2016

Topic Affected Plans Description Yes, No or N/A

Grandfathering Grandfathered 
medical plans

Employers should revisit grandfathered status requirements and 
weigh the restrictions of remaining grandfathered against the 
additional requirements that apply to non-grandfathered plans.

Cost-sharing Limits Non-grandfathered 
medical plans

Effective the first day of the 2014 plan year, group health plans must 
limit in-network out-of-pocket cost sharing (indexed maximum of 
$6,600 self-only/$13,200 family in 2015).  For 2015, the HSA limits 
provided are $6,450 for single coverage and $12,900 for family 
coverage so an HSA-compatible HDHP must go with the smaller 
limit. 

Reinsurance Fee All medical plans Effective January 1, 2014, an assessment will apply to a contributing 
entity (carrier for insured plan and employer for self-insured plan) on 
minimum value plans for a reinsurance program for individual and 
small group Exchange coverage.  For 2014, the annual assessment 
is $63 per covered life.  The 2014 payment may be made in two 
installments, with the first due in late 2014 or early 2015.  For 2015, 
the annual assessment is $44 per covered life.  

By November 15, 2014, employers of self-insured plans must submit 
an annual enrollment count of the average number of covered lives 
of reinsurance contribution enrollees for the applicable benefit year 
to HHS.  

Self-insured, self-administered major medical plans will be exempt 
from the reinsurance fee for 2015 and 2016 (but not 2014).

PCOR Fee All medical plans 
and HRAs

Effective for plan years beginning on or after November 1, 2011, 
health plans will be assessed an annual fee to fund a Patient-
Centered Outcome Research program.  

Insured plans:  insurance carriers will pay a fee that equals $1 in 
the first year ($2 in the following years) multiplied by the average 
number of lives insured under a group health plan policy.  This 
amount will likely be built into the rates.

Self-insured plans, including HRAs:  the employer will pay a fee 
that equals $1 in the first year ($2 in the following years) multiplied 
by the average number of lives covered by the group health plan.  

The second payment (third payment for a plan year beginning 
November, December or January) is due July 31, 2015.  The third 
payment (fourth payment for a plan year beginning November, 
December or January) is due July 31, 2016.
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Health Plan Identifier Self-insured health 
plans

Employers with self-insured health plans must obtain an HPID by 
November 5, 2014 (November 5, 2015 if the plan has $5 million or 
less in annual claim receipts).

Subsidy verification Employers Be prepared to verify eligibility as to any employee who applies for 
a subsidy.

Employer penalty Employers and

Large Employers

Determine large employer status (whether the employer has at least 
50 full-time employees (“FTEs”) for employer penalty purposes, 
considering all common law employees in the entire controlled 
group and counting each part-time employee as a fraction of an 
FTE).  

For large employers:

   •    Determine whether the monthly measurement period or look 
back measurement period will be used to determine FTE 
status.

   •    Determine all FTEs.  No exception for employees hired 
on a temporary basis.  Continue to determine FTE status, 
considering rehire rules, changes in employment status and 
special rules for certain classes of employees (adjunct faculty, 
on call, etc.).

   •    Consider the new transitional relief (relief is available as long as 
the plan year was not changed after February 9, 2014 to begin 
at a later date).  

       (a)    “No Coverage” Penalty applies if the large employer does 
not offer at least 95% (70% for 2015) of all FTEs (and their 
dependents) minimum essential coverage (group health 
plan coverage) and one FTE receives a subsidy in the 
Exchange.  Penalty is $2,000 X total number of FTEs in 
excess of 30 (80 for 2015).

       (b)    “Offer Coverage” Penalty applies if the large employer 
offers coverage to at least 95% (70% for 2015) of all FTEs 
(and their dependents), but that coverage is unaffordable or 
does not provide a minimum value (or as to any excluded 
FTEs of 5% (30% for 2015) or less of all FTEs) and one 
FTE receives a subsidy in the Exchange.  Penalty is 
$3,000 X total number of FTEs who receive a subsidy in 
the Exchange (maximum penalty is the “No Coverage” 
penalty).

   •    Where offering a full-blown medical plan may be prohibitively 
expensive consider reducing the value of existing plans.  After 
evaluating the risks, consider offering skinny plans.

Offer of coverage Large Employers Determine whether all FTEs will be offered minimum value, 
affordable coverage by the effective date of the employer penalty.  
May require reducing hours requirement (e.g., from 40 hrs/wk to 30 
hrs/wk) and including previously excluded employees.

To avoid penalty, large employers must extend coverage through the 
end of the month in which the dependents attain age 26.

Reach out to any staffing firm that places employees with the 
employer.  An offer of coverage to an employee performing 
services for an employer that is a client of a staffing firm made by 
the staffing firm on behalf of the client employer is treated as an 
offer of coverage made by the client employer IF the fee the client 
employer would pay to the staffing firm for an employee enrolled 
in health coverage under the plan is higher than the fee the client 
employer would pay to the staffing form for the same employee if the 
employee did not enroll in health coverage under the plan.

Topic Affected Plans Description Yes, No or N/A
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Reporting Large Employers There are two reporting requirements required in early 2016:

       (a)    A report to the IRS AND to a primary insured reporting 
which individuals are enrolled in minimum essential 
coverage for individual mandate purposes ( handled by 
carriers for insured plans and by employers for self-insured 
plans);

       (b)    An information return to the IRS AND to all full-time 
employees that reports the terms and conditions of the 
employer-sponsored health plan coverage (handled by 
large employers for employer penalty purposes).  

Employers will want to speak to their payroll vendors regarding their 
ability to gather the requisite information.

Waiting Period All medical 
plans and Large 
Employers

Waiting periods cannot be longer than 90 days.  

If a large employer has a waiting period of more than 90 days due to 
using the special rules (see below), it should reevaluate that waiting 
period based on employer penalty exposure.  State insurance law 
may require a shorter period for insured plans.

Exceptions apply as follows, but may be problematic beginning in 
2015 for large employers who have to offer coverage by the first day 
of the 4th month of employment to avoid penalty:

       (a)    Employers can require a number of cumulative hours of 
service up to 1,200 hours before the 90 days starts.

       (b)    Employers can have a bona fide employment-based 
orientation period of one month before the 90 days starts.  

Cadillac Plan Tax All employers with 
health plans

Start considering 40% excise tax imposed on high-cost health 
plans (above $10,200 for single coverage and $27,500 for family 
coverage), effective in 2018.
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Certain Affordable Care Act 
Provisions Will No Longer Apply 
to U.S. Territories

The Department of Health and Human 
Services (HHS) notified U.S. territories 
(Puerto Rico, the U.S. Virgin Islands, Guam, 
American Samoa and the Northern Mariana 
Islands) that the following Affordable Care Act 
provisions will no longer apply to insured plans 
sitused in the territories:

• Guaranteed availability

• Medical loss ratio (MLR) rebates

• Community rating*

• Single risk pool*

• Rate review*

• Required coverage of essential health 
benefits (EHB)*

The change applies prospectively only, 
effective July 16, 2014.

HHS issued an identical letter to each territory. 
A link to the Puerto Rico letter can be viewed 
at: 
http://www.cms.gov/CCIIO/Resources/Letters/
Downloads/letter-to-Weyne.pdf
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Treatment of Interns for
Employer Penalty Purposes

If large employers do not offer affordable, 
minimum value coverage to all “full-time 
employees” they can be penalized beginning 
in 2015. A full-time employee (“FTE”) is an 
employee under the common law standard 
who works on average at least 30 hours 
per week, determined monthly. Under the 
common law standard, an employment 
relationship exists when the person for 
whom the services are performed has the 
right to control and direct the individual who 
performs the services, not only as to the result 
to be accomplished by the work, but also 
as to the details and means by which that 
result is accomplished. Under this standard, 
an employment relationship exists if an 
employee is subject to the will and control 
of the employer not only as to what shall be 
done, but how it shall be done. Any label that 
the employer imposes on an individual is 
irrelevant.

Hours for FTE status purposes are hours 
for which an employee is paid or entitled to 
payment. Thus, unpaid interns are not FTEs. 
While there is no specific exception from the 
definition of FTE for a paid intern, there are 
two possible avenues of relief:

• For those who fit the seasonal employee 
definition, such as summer interns, an 
employer can use the special look back 
rules. In this case, with a 12-month 
measurement period, for example, the 
interns will not have 1,560 hours (30 hours 
X 52 weeks), so would not be considered 
FTEs. However, it should be noted that a 
different measurement method (monthly 
vs. look back) can only be used for 
specific classes of employees (collectively 
bargained employees and non-collectively 
bargained employees; salaried employees 
and hourly employees; employees of 
different entities; and employees located 
in different states).

• An employer can have a longer waiting 
period (up to 90 days) for interns 
than for other FTEs. Depending on 
the arrangement, this may not be 
discriminatory. Summer interns, for 
example, should be able to be excluded 
from the discrimination tests.

Published on August 26, 2014
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Medicare Part D
Reminder to Distribute Creditable Coverage Notice

Employers who sponsor a group health plan 
with prescription drug benefits are required to 
notify their Medicare-eligible participants and 
beneficiaries as to whether the drug coverage 
provided under the plan is “creditable” or 
“noncreditable.” This notification must be 
provided prior to October 15th each year.

Below you will find detailed information 
regarding these requirements.

Background

Medicare Part D, the Medicare prescription 
drug program, imposes a higher premium 
on beneficiaries who delay enrollment in 
Part D after initial eligibility unless they have 
employer-provided coverage that is creditable 
(meaning equal to or better than coverage 
provided under Part D).

Employers that provide prescription drug 
benefits are required to notify Medicare-
eligible individuals annually as to whether the 
employer-provided benefit is creditable or non-
creditable so that these individuals can decide 
whether or not to delay Part D enrollment.

Notice to Participants

CMS has issued participant disclosure model 
notices for both creditable and non-creditable 
coverage, which can be found at: 
http://www.cms.gov/Medicare/Prescription-
Drug-Coverage/ CreditableCoverage/Model-
Notice-Letters.html 
(notices were last updated by CMS for use on 
or after April 1, 2011).

Spanish notices are also provided at the 
above link.

Who must receive the Participant Notice?

Notice should be sent to all Part D-eligible 
participants. This includes active employees, 
COBRA qualified beneficiaries, retirees, 
spouses, and other dependents of the 
employee covered by the plan. In many 
cases, the employer will not know whether 
an individual is Medicare eligible or not. 
Therefore, employers may wish to provide 

the notice to all plan participants (including 
COBRA qualified beneficiaries) to ensure 
compliance with the notification requirements.

When Should the Participant Notice be 
Sent?

Participant disclosure notices should be sent 
at the following times:

• Prior to October 15th each year;

• Prior to an individual’s Initial Enrollment 
Period for Part D;

• Prior to the effective date of coverage for 
any Medicare eligible individual under the 
plan;

• Whenever prescription drug coverage 
ends or changes so that it is no longer 
creditable or it becomes creditable; and

• Upon a beneficiary’s request.

If the disclosure notice is provided to all plan 
participants annually, prior to the October 
15th, CMS will consider the first two bullet 
points satisfied. Many employers provide the 
notice either during or immediately following 
the annual group plan enrollment period.

In order to satisfy the third bullet point, 
employers should provide the participant 
notice to new hires and newly eligible 
individuals under the group health plan.

How Should the Participant Notice be 
Sent?

The employer may provide a single disclosure 
notice to a participant and his or her family 
members covered under the plan. However, 
the employer is required to provide a separate  
disclosure notice if it is known that a spouse 
or dependent resides at an address different 
from the address where the participant’s 
materials were provided.
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Mail

Mail is the recommended method of delivery, 
and the method CMS initially had in mind 
when issuing its guidance.

Electronic Delivery

The employer may provide the notice 
electronically to plan participants who have 
the ability to access the employer’s electronic 
information system on a daily basis as part 
of their work duties (consistent with the DOL 
electronic delivery requirements 29 CFR § 
2520.104b-4(c)(1)).

If this electronic method of disclosure is 
chosen, the plan sponsor must inform 
the plan participant that the participant 
is responsible for providing a copy of the 
electronic disclosure to their Medicare eligible 
dependents covered under the group health 
plan.

In addition to having the disclosure notice sent 
electronically, the notice must be posted on 
the entity’s Web site, if applicable, with a link 
to the creditable coverage disclosure notice.

Sending notices electronically will not always 
work for COBRA qualified beneficiaries 
who may not have access to the employer’s 
electronic information system on a daily basis. 
Mail is generally the recommended method of 
delivery in such instances.

Open Enrollment Materials

If an employer chooses to incorporate the 
Part D disclosure with other plan participant 
information, the disclosure must be prominent 
and conspicuous. This means that the 
disclosure portion of the document (or a 
reference to the section in the document 
being provided to the individual that contains 
the required statement) must be prominently 
referenced in at least 14-point font in a 
separate box, bolded or offset on the first page 
of the provided information.

CMS provides sample language for 
referencing the creditable or non-creditable 
coverage status of the plan per the 
requirements:

If you (and/or your dependents) have 
Medicare or will become eligible for 
Medicare in the next 12 months, a Federal 
law gives you more choices about your 
prescription drug coverage.

Please see page xx for more details.

How is Creditable Coverage 
Determined?

Most insurance carriers and TPAs will disclose 
whether or not the prescription drug coverage 
under the plan is creditable for purposes of 
Medicare Part D.

CMS’s guidance provides two ways to make 
this determination, actuarially or through a 
simplified determination.

Actuarial Determination

Prescription drug coverage is creditable if 
the actuarial value of the coverage equals 
or exceeds the actuarial value of standard 
Medicare Part D prescription drug coverage. 
In general this is determined by measuring 
whether the expected amount of paid claims 
under the employer’s drug program is at 
least as much as what is expected under 
the standard Part D program. This can be 
determined through an actuarial equivalency 
test, which generally requires the hiring of an 
actuary to perform.
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Most entities will be permitted to use the 
simplified determination of creditable coverage 
status to annually determine whether 
coverage is creditable or not.

A prescription drug plan is deemed to be 
creditable if:

• It provides coverage for brand and generic 
prescriptions;

• It provides reasonable access to retail 
providers;

• The plan is designed to pay on average 
at least 60% of participants’ prescription 
drug expenses; and

• It satisfies at least one of the following:

• The prescription drug coverage has no 
annual benefit maximum benefit or a 
maximum annual benefit payable by the 
plan of at least $25,000;

• The prescription drug coverage has an 
actuarial expectation that the amount 

payable by the plan will be at least $2,000 
annually per Medicare eligible individual; or

• For entities that have integrated health 
coverage, the integrated health plan 
has no more than a $250 deductible per 
year, has no annual benefit maximum or 
a maximum annual benefit payable by 
the plan of at least $25,000, and has no 
less than a $1,000,000 lifetime combined 
benefit maximum.

An integrated plan is any plan of benefits 
where the prescription drug benefit is 
combined with other coverage offered by the 
entity (i.e., medical, dental, vision, etc.) and 
theplan has all of the following plan provisions:

• a combined plan year deductible for all 
benefits under the plan,

• a combined annual benefit maximum for 
all benefits under the plan, and/or

• a combined lifetime benefit maximum for 
all benefits under the plan.
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The Internal Revenue Service recently 
released Notice 2014-56 which provides the 
adjusted applicable dollar amount for the 
third filing of the Patient-Centered Outcomes 
Research Institute fee (Research Fee or 
PCORI). The adjusted dollar amount for plan 
years beginning November 1, 2013 through 
October 1, 2014 is $2.08 (up $0.08).

As you will recall, for self-insured plans and 
HRAs, the Research Fee is due by July 31st 
of the calendar year following the end of the 
applicable plan year. It is paid on the 2nd 
quarter Form 720 filing. The next payment and 
filing deadline is July 31, 2015.

Below is helpful information as to when 
payment is due.

Published on September 24, 2014

Health Reform
Research Fee Adjusted

Plan Year Amount of Research Fee Payment and Filing Date

February 1, 2013 – January 31, 2014 $2/covered life/year July 31, 2015

March 1, 2013 – February 28, 2014 $2/covered life/year July 31, 2015

April 1, 2013 – March 31, 2014 $2/covered life/year July 31, 2015

May 1, 2013 – April 30, 2014 $2/covered life/year July 31, 2015

June 1, 2013 – May 31, 2014 $2/covered life/year July 31, 2015

July 1, 2013 – June 30, 2014 $2/covered life/year July 31, 2015

August 1, 2013 – July 31, 2014 $2/covered life/year July 31, 2015

September 1, 2013 – August 31, 2014 $2/covered life/year July 31, 2015

October 1, 2013 – September 30, 2014 $2/covered life/year July 31, 2015

November 1, 2013 – October 31, 2014 $2.08/covered life/year July 31, 2015

December 1, 2013 – November 30, 2014 $2.08/covered life/year July 31, 2015

January 1, 2014 – December 31, 2014 $2.08/covered life/year July 31, 2015

February 1, 2014 – January 31, 2015 $2.08/covered life/year July 31, 2016

March 1, 2014 – February 29, 2015 $2.08/covered life/year July 31, 2016

April 1, 2014 – March 31, 2015 $2.08/covered life/year July 31, 2016

May 1, 2014 – April 30, 2015 $2.08/covered life/year July 31, 2016

June 1, 2014 – May 31, 2015 $2.08/covered life/year July 31, 2016

July 1, 2014 – June 30, 2015 $2.08/covered life/year July 31, 2016

August 1, 2014 – July 31, 2015 $2.08/covered life/year July 31, 2016

September 1, 2014 – August 31, 2015 $2.08/covered life/year July 31, 2016

October 1, 2014 – September 30, 2015 $2.08/covered life/year July 31, 2016
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California Creates New
Paid Sick Leave Law

On September 10, 2014, California Governor 
Jerry Brown signed A.B. 1522 into law. The 
Healthy Workplaces, Healthy Families Act of 
2014 requires employers to accrue paid sick 
leave for all employees at a rate of at least 
one hour for every 30 hours worked and allow 
the use of at least 24 hours of paid sick leave 
in a calendar year. The law takes effect on July 
1, 2015 and does not exclude any employers 
based on their size.

Current Law

Prior to A.B. 1522, there was no requirement 
in California for employers to provide paid sick 
leave for employees.

Employer Requirements

This new enactment applies to all employees 
that work 30 or more days in a calendar 
year. There is no minimum number of hours 
an employee must work to qualify. The 
requirement does not apply to employees 
covered by certain valid collective bargaining 
agreements. The sick leave requirement 
applies to all employers including local and 
state government employers. Employees that 
are exempt from overtime requirements and 
work at least 40 hours per week are deemed 
to work 40 hours per week for purposes of 
paid sick leave accrual. Paid sick leave must 
be compensated at the same wage as the 
employee normally earns during regular work 
hours.

Paid Sick Leave Accrual

Employees must accrue paid sick leave at 
a rate of not less than one hour for every 30 
hours worked beginning on their first day of 
work or July 1, 2015, whichever is later. An 
employee working 40 hours per week will 
accrue approximately 69.33 hours paid sick 
leave or approximately 8.66 days of paid sick 
leave in a calendar year. However, employers 
may limit the amount of paid sick leave that 
is carried over to the next calendar year to 24 
hours and may limit the maximum accrual in a 
calendar year to 48 hours.

Employers are not required to provide paid 
sick leave in excess of any sick leave or 
paid time off policy currently in place as long 
as the employer’s current policy meets the 
requirements of the new law. Employers are 
not required to compensate employees for 
accrued paid sick leave upon separation of 
employment. However, an employee that 
separates and is rehired within one year must 
have any accrued paid sick leave reinstated 
and must be able to use paid sick leave upon 
rehire. Employers are permitted to allow 
employees to borrow against paid sick leave 
that will be accrued.

Using Paid Sick Leave

Employees are entitled to use accrued paid 
sick leave beginning on the 90th calendar 
day of employment and may use paid sick 
leave as it is accrued. Employees must be 
able to use accrued paid sick leave for the 
diagnosis, care, or treatment of an existing 
health condition of, or preventive care 
for, an employee or an employee’s family 
member. Employees that are victims or 
survivors of domestic violence must be able 
to use accrued paid sick leave for purposes 
described in California Labor Code Section 
230 and 230.1.3 Employers may not require 
that employees find coverage for their shift or 
deny the employee the right to use accrued 
paid sick leave. However, an employer may 
limit the amount of paid sick leave used by 
an employee to 24 hours or three days per 
calendar year. Additionally, employers may 
not take any action that could be considered 
retaliation for requesting or using paid sick 
leave.

Employers are required to provide written 
notice to each employee of the new paid 
sick leave requirements in any language 
spoken by at least 5% of employees and 
provide postings in the workplace. The Labor 
Commissioner will create model notices that 
will be available to employers. The Labor 
Commission will also enforce these new 
provisions with penalties and fines to force 
compliance.
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Existing cafeteria plan rules make it difficult 
(if not impossible) for participants to revoke 
pre-tax salary reduction elections mid-year 
and enroll in qualified health plan coverage 
through the Health Insurance Marketplace 
(the “Marketplace,” sometimes referred to as 
the “Exchange”).

To provide additional flexibility, the IRS issued 
Notice 2014-55, creating new opportunities for 
a participant to change mid-year an otherwise 
irrevocable cafeteria plan election. Under 
this guidance, a cafeteria plan may allow an 
employee to prospectively revoke an election 
of coverage under a group health plan that 
provides minimum essential coverage (MEC) 
when there is a:

• Reduction in hours of service of a full-time 
employee (FTE) that otherwise does not 
affect group health plan eligibility; or

• Marketplace special enrollment 
opportunity or the Marketplace annual 
enrollment period.

Employers may, but are not required to, 
adopt either (or both) of these new permitted 
election changes. Adopting these changes 
will require a plan amendment and notification 
to participants. If adopted, participants may 
elect to revoke health plan coverage on a 
prospective basis; retroactive revocation is not 
permitted.

Only elections for MEC (generally, group 
health plan coverage) may be revoked under 
these rules. Therefore, a participant may not 
revoke a pre-tax election for dental or vision 
coverage as such coverage is not MEC 
(generally considered excepted benefits). Also, 
changes to the health FSA election are not 
permitted.

This guidance is effective as of September 18, 
2014 and may be relied upon. The IRS intends 
to amend existing regulations to reflect these 
changes.

Below you will find additional information 
regarding the new permitted election change 
provisions, as well as some important 
nuances that employers should be aware of 
when considering this option.

Employer Action

Employers with California employees should 
review current leave policies to determine 
if they meet these new requirements and 
consult with counsel to determine if changes 
must be made to existing policies and develop 
needed changes. Employers should also 
be on the lookout for the model notices and 
updated postings for the workplace

For a copy of the assembly bill, visit: 
http://leginfo.legislature.ca.gov/faces/
billNavClient.xhtml?bill_id=201320140AB1522

Published on October 8, 2014

IRS Coordinates Cafeteria Plan Rules 
with the ACA:
Two New Election Changes Allowed
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Revocation of a Pre-Tax Election Due 
to a Reduction in Hours of Service

Background

Under the employer mandate, beginning in 
2015, applicablelarge employers (generally 
50 or more FTEs) are subject to a penalty if 
the employer does not offer MEC to one or 
more FTEs and their dependents and the FTE 
receives a subsidy to purchase coverage in 
the Marketplace. FTE status is determined 
under one of the following methods: the 
monthly measurement method or the look-
back measurement method.

Under the look-back measurement method, 
an employee is determined to be an FTE 
based on the hours of service during a 
measurement period. If identified as an FTE 
in the measurement period, the employee is 
treated as an FTE for the entire duration of a 
subsequent stability period (SP), regardless of 
what happens to the employee’s hours during 
the SP (so long as s/he remains the employee 
of the employer). Under the look-back 
measurement method, an employee could 
have a change in employment status during 
the SP resulting in a reduction in hours (e.g., 
change from a full-time position to a part-time 
position). This reduction in the employee’s 
hours does not affect the employee’s status as 
an FTE for purposes of the employer penalty 
throughout the SP. To insulate from penalty 
exposure, some employers will offer coverage 
to employees for all periods during which they 
are classified as FTEs. Due to cafeteria plan 

regulations, there can be no loss of eligibility 
for coverage when hours are reduced because 
there is no change in status (e.g., a loss of 
eligibility due to a reduction in hours).

New Permitted Election Change

This guidance creates a new permitted 
election change so that a cafeteria plan may 
allow an employee to prospectively revoke an 
election of group health plan coverage that 
provides MEC (and is not a health FSA) due 
to a reduction in hours where eligibility for 
coverage is not lost, subject to the following 
conditions:

• The employee has been in an 
employment status under which the 
employee was reasonably expected to 
average at least 30 hours of service 
per week and there is a change in that 
employee’s status so that the employee 
will reasonably be expected to average 
less than 30 hours of service per week 
after the change, even if that reduction 
does not result in the employee ceasing 
to be eligible under the group health plan; 
and

• The revocation of the election of group 
health plan coverage corresponds to the 
intended enrollment of the employee, 
and any related individuals who cease 
coverage due to the revocation, in another 
plan that provides MEC (e.g., a qualified 
health plan or coverage under a spouse’s 
group health plan), with the new coverage 
effective date no later than the first day 
of the second month following the month 
that includes the date the original group 
health plan coverage is revoked.

For this purpose, a cafeteria plan may rely 
on the employee’s reasonable representation 
that the employee and related individuals 
have enrolled or intend to enroll in another 
plan that provides MEC for new coverage 
that is effective no later than the first day of 
the second month following the month that 
includes the date the original group health 
plan coverage is revoked.

If considering this election change, employers 
should be aware of the following:

• Ability to access the Marketplace may 
be limited. If the FTE who experiences 
a reduction in hours remains otherwise 
eligible for the group health plan, will the 
individual actually be able to enroll in 
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Marketplace coverage as a result of that 
change? If the reduction in hours results 
in the participant becoming newly eligible 
for a subsidy in the Marketplace (due to 
lower pay), then he or she may be eligible 
for enrollment in Marketplace coverage. 
However, voluntarily ending coverage 
alone does not qualify an individual for 
special enrollment in the Marketplace. 
It is uncertain if Marketplace rules will 
be changed to match cafeteria plan 
provisions.

• Ability to access other MEC may be 
limited. An employee may revoke an 
election under this provision to enroll in 
any MEC, including coverage through a 
spouse’s employer plan. However, the 
employee considering a revocation of 
coverage under this provision will need to 
determine whether “mid-year” enrollment 
is permissible under the other plan. 
Generally, group health plans are very 
limited as to when individuals may enroll 
outside of open enrollment.

• Potential liability under the employer 
mandate. If the coverage the FTE 
revokes due to the hours change is 
unaffordable or not minimum value, 
and the employee receives a subsidy 
to buy qualified health plan coverage in 
the Marketplace, the employer may be 
liable for a penalty assessment for each 
month during the SP where the employee 
receives the subsidy and is considered 
the FTE of the employer. This would not 
otherwise pose a problem because an 
individual is not eligible for a subsidy 
when he is enrolled in MEC, regardless of 
affordability or minimum value.

Further clarification on these points would be 
helpful. Revocation due to Enrollment in

Marketplace Coverage

Background

Under existing cafeteria plan rules, a 
participant may not revoke an election under 
a group health plan mid-year solely to enroll 
in a qualified health plan offered in the 
Marketplace. This is of particular concern 
for employees who are covered by a non 
calendar-year cafeteria plan because the 
Marketplace open enrollment period occurs 
at a specified time each year and does not 
permit the purchase of coverage that begins 
at the end of a non calendar-year plan (for 

2015, the annual open enrollment period is 
November 15, 2014 – February 15, 2015). 
Thus, the employee covered under a non 
calendar-year plan who wants to enroll 
in Marketplace coverage during annual 
enrollment may not be able to synchronize 
the change in coverage without either having 
an overlapping period of coverage or a period 
without coverage.

In addition, while existing cafeteria plan rules 
allow election changes consistent with special 
enrollment rights under HIPAA, these rules 
do not extend to special enrollment periods 
available in the Marketplace.

New Permitted Election Change

This guidance creates a new permitted 
election change so that a cafeteria plan may 
allow an employee to prospectively revoke 
an election of group health plan coverage 
that provides MEC (and is not a health FSA) 
provided the following conditions are met:

1. The employee is eligible for a Special 
Enrollment Period to enroll in a qualified 
health plan through a Marketplace 
pursuant to guidance issued by HHS (and 
any other applicable guidance), or the 
employee seeks to enroll in a qualified 
health plan during the Marketplace’s 
annual open enrollment period; and

2. The revocation of the election of group 
health plan coverage corresponds to 
the intended enrollment of the employee 
and any related individuals who cease 
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coverage due to the revocation, in 
a qualified health plan through a 
Marketplace, for new coverage that is 
effective beginning no later than the day 
immediately following the last day of the 
original group health plan coverage that is 
revoked.

For purposes of this election change, a 
cafeteria plan may rely on the employee’s 
reasonable representation that he or she and 
any related individuals have enrolled or intend 
to enroll in a qualified health plan for new 
coverage that is effective beginning no later 
than the day immediately following the last day 
of the original coverage that is revoked.

If considering this election change, employers 
should be aware of the following:

• Potential liability under the employer 
mandate. If the employee that revokes 
coverage to go to the Marketplace is an 
FTE of the employer and the employer’s 
coverage is not affordable or does not 
provide minimum value, the employer 
may be liable for a penalty assessment 
should that employee receive a subsidy 
to purchase Marketplace coverage. This 
would not otherwise pose a problem 
because an individual is not eligible for 
a subsidy when he is enrolled in MEC, 
regardless of affordability or minimum 
value.

The Affordable Care Act and HIPAA require 
that health plans obtain a 10-digit health plan 
identifier (“HPID”) by November 5, 2014 or 
November 5, 2015, depending on plan size, 
to be used in certain transactions. The HPID 
must be used to identify the health plan in all 
standard transactions beginning November 
7, 2016. With some exceptions, health plans 
must, by December 31, 2015, provide 
certification to the Department of Health 
and Human Services (“HHS”) of compliance 
with the standards and operating rules. This 
reference guide:

• Outlines the requirements around HPIDs;

• Provides action items for employers; and

• Offers FAQs on this topic.

Applicability

The rules apply to “health plans” that perform 
“covered transactions” electronically between 
two “covered entities.” “Health plans” include 
all health-related plans subject to the HIPAA 
Privacy Rule, including medical plans, dental 
plans, and vision plans.

Employer Action

The two new permitted election changes 
described in Notice 2014-55 are optional. 
An employer is not required to adopt them. 
Employers should consider whether to amend 
their cafeteria plan to allow for these new 
permitted election changes on a prospective 
basis. If offering unaffordable or non minimum 
value coverage, employers should carefully 
consider potential penalty exposure under the 
employer mandate.

If opting to include either (or both) election 
change events, a plan amendment and 
notice to participants is required. The plan 
amendment must be adopted on or before 
the last day of the plan year in which the 
elections are allowed. The amendment may 
be effective retroactively to the first day of 
the plan year, provided the cafeteria plan 
operates in accordance with Notice 2014-55 
and the employer informs participants of the 
amendment. Under a special rule, a plan year 
that begins in 2014 and adopts these new 
election change rules has until the last day 
of the plan year that begins in 2015 to amend 
the plan to adopt the change, provided the 
employer complies the guidance contained in 
the Notice.

Employers should ensure that any election 
changes under these rules apply only to MEC, 
and do not permit changes to the health FSA, 
dental and/or vision coverage.

Published on October 8, 2014

HPID Reference Guide and FAQs
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However, “health plans” do not include:

• Plans that are self-administered with less 
than 50 participants;

• Coverage only for accident, or disability 
income insurance, or any combination 
thereof;

• Workers’ compensation or similar 
insurance; and

• Coverage for on-site medical clinics.

Health FSAs, HSAs and certain HRAs (if 
the HRA operates to provide additional plan 
benefits) are not required to obtain HPIDs.

“Covered transactions” include claims and 
encounters, payment and remittance advice, 
claims status request and response, eligibility 
and benefit inquiry and response, benefit 
enrollment and disenrollment, referrals and 
authorizations, and premium payment. These 
are activities typically performed by a third-
party administrator (“TPA”) on behalf of a plan.

A “covered entity” is a health plan, a health 
care clearinghouse, or a health care provider.

Who is Responsible for Obtaining an 
HPID?

For self-insured plans, the employer obtains 
the HPID. TPAs may, but are not required to, 
obtain the HPID on behalf of the employer, 
however, many TPAs are reluctant to do so 
and may charge for such a service. For fully 
insured plans, the carrier obtains the HPID.

Specifically, a controlling health plan (“CHP”) 
must obtain a number for itself. A CHP is a 
health plan that controls its own business 
activities, actions, or policies, or is controlled 
by an entity that is not a health plan. A health 
plan is also a CHP if it has one or more 
subhealth plans (“SHPs”) that it controls 
by directing the SHP’s business activities, 
actions, or policies. SHPs are health plans 
whose business activities, actions, or policies 
are directed by a CHP.

An SHP is eligible, but not required, to get 
an HPID. To determine whether an SHP 
should get an HPID, the CHP and/or the SHP 
should consider whether the SHP needs to be 
identified in the standard transactions. A CHP 
may get an HPID for its SHP or may direct an 
SHP to get an HPID.

Employers with self-funded plans should 
consult legal counsel if they have questions 
about whether or not their plans might be 
CHPs or SHPs. If an employer offers a 
wrapped plan, with an insured medical plan 
and self-insured dental plan, the carrier will 
obtain the HPID for the medical plan and 
the employer must obtain the  HPID for the 
dental plan (or delegate that responsibility via 
contract to the TPA).

Deadlines

To determine “annual claims receipts,” a 
self-insured plan should use the total amount 
paid for health care claims by the employer/
plan sponsor, on behalf of the plan during 
the plan’s last full fiscal year. Those plans 
that provide health benefits through a mix 
of purchased insurance and self-insurance 
should combine proxy measures to determine 
their total annual receipts. Fully insured 
health plans should use the amount of total 
premiums that they paid for health insurance 
benefits during the plan’s last full fiscal year.

Large Health Plans Small Health Plans

>$5m In annual receipts ≤$5m in annual receipts

Obtaining the HPID November 5, 2014 November 5, 2015

Using the HPID November 7, 2016

Certification of Compliance December 31, 2015 365 days from the date 

HPID was obtained
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How to Obtain the HPID

The Centers for Medicare and Medicaid 
Services (“CMS”) has released a short step-
by-step guide to obtaining an HPID number. 
The quick reference guide summarizes the 
lengthy steps outlined in the CMS HIOS 
Portal Manual and CMS HIOS Health Plan 
and Other Entity Enumeration System Manual 
(“HPOES”).

Briefly, the following outlines the process for 
obtaining an HPID number for a CHP:

1. Navigate to the CMS Enterprise Portal 
(https://portal.cms.gov) and register for 
an EIDM username and password to gain 
access to the CMS Enterprise Portal.

2. Once inside the CMS Enterprise Portal, 
apply for access to the HIOS Portal 
(approval of form may take up to 24 
hours).

3. Once registered for HIOS, the user will 
need to be associated with an actively 
registered organization within HIOS in 
order to obtain an HPID.

• If organization is not yet registered in 
HIOS, register organization in HIOS 
before proceeding to HPID application 
(this process is outlined on pages 
16-23 of the CMS HIOS Portal User 
Manual, 
http://www.cms.gov/Regulations-
and-Guidance/HIPAA-Administrative-
Simplification/Affordable-Care-Act/
Downloads/HIOSHPOESUserManual.
pdf).

4. To apply for an HPID number for a CHP 
within HIOS Portal:

• Select “Health Plan and Other Entity 
Enumeration System” button on the 
left hand menu of HIOS Homepage.

• User will be directed to the HPOES 
Homepage for a “Submitter User” 
(i.e., type of user in HPOES who can 
complete and submit HPID application 
on behalf of health plan or other entity).

• Select “Create Profile and Apply for 
HPID” button in left hand menu.

• Provide company information, 
including NAIC or Payer ID number. 
If the user does not have an NAIC 

or Payer ID number, enter “Not 
Applicable” in the required field (this 
may be the case for most selfinsured 
plans).

• Provide authorizing official 
information.

• The authorizing official is an individual 
that has authority to legally bind the 
entity and holds ultimate responsibility 
(e.g., CEO, CFO).

• Certify the accuracy of the application 
and click “Apply for HPID” button.

• Application will be sent for approval. 
It is unclear how long the approval 
process will take.

Additional processes exist for applying for 
an SHP HPID and “other entity identification” 
(“OEID”) number. Again, SHPs may, but are 
not required to, register for HPID numbers.

The CMS quick reference guide can be found 
here and is a valuable resource for self-
insured groups needing to obtain an HPID 
number: 
http://www.cms.gov/Regulations-and-
Guidance/HIPAAAdministrative- Simplification/
Affordable-Care-Act/Downloads/
HPIDQuickGuideSeptember2014.pdf.

Using the HPID

All health plans, regardless of size, must begin 
using the HPID to identify the health plan in 
a standard transaction beginning November 
7, 2016. If the employer/plan uses a business 
associate (e.g., a TPA) to conduct standard 
transactions on its behalf, the employer must 
require its business associate to use an 
HPID to identify a health plan in all covered 
transactions. Including this requirement in the 
service agreement is recommended.

Certification of Compliance

Under a proposed rule, CHPs that obtained an 
HPID before January 1, 2015 (generally large 
health plans) must, by December 31, 2015, 
provide certification to HHS of compliance 
with the standards and operating rules by 
showing that the plan conducted its covered 
transactions in compliance with the applicable 
regulations. A plan that obtained an HPID after 
January 1, 2015 (but before December 31, 
2016) has 365 days from the date that number 
was obtained to satisfy the certification and 
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testing requirement. This requirement will 
generally include documenting the number 
of covered lives in the CHP and certifying 
compliance with appropriate credentials. 
These certification rules are in proposed 
format and final guidance is expected to 
further clarify the certification requirement.

Penalty for Noncompliance

Any penalty for noncompliance with respect 
to self-funded plans is unclear. Proposed 
regulations only impose a penalty with respect 
to a “major medical policy” which is defined as 
an insurance policy that covers accident and 
sickness and provides outpatient, hospital, 
medical and surgical expense coverage.

Assuming it does apply, a self-insured health 
plan may be assessed a penalty if it fails to 
meet the certification and documentation 
requirements. HHS will assess a penalty 
based on each covered life of the CHP 
(including its SHPs) beginning at $1 per 
covered life per day, up to certain maximums, 
until the certification is complete. A plan that 
knowingly provides inaccurate or incomplete 
information in a statement of certification or 
documentation of compliance will pay a higher 
penalty subject to an overall limit. The annual 
penalty fee may not exceed $20 per covered 
life ($40 per covered life if the plan knowingly 
has provided inaccurate or incomplete 
information. The amount of the penalty is 
subject to increase, based on the percentage 
of annual national health care expenditures, 
as determined by HHS.

HHS is required to conduct periodic audits 
to ensure that health plans (including 
third parties that it contracts with) are in 
compliance with any applicable standards and 
operating rules.

Employer Action

• Identify any (and all) self-insured health 
plans (including dental, vision, and HRAs 
that do more than reimburse deductibles 
and out-of-pocket costs). Health FSAs and 
HRAs that reimburse only deductibles and 
out-of-pocket costs do not need an HPID.

• Determine “large health plan” or “small 
health plan” status to establish deadline 
requirements.

• Discuss capabilities with TPAs including 
whether theTPA will register for the HPID 
number on behalf of the plan and future 

certification and use requirements.

• Register for HPID number for any CHP.

• Await further guidance on certification and 
use requirements.

For additional information, visit:

• CMS HIOS Portal Manual: 
http://www.cms.gov/Regulations-
and-Guidance/HIPAAAdministrative-
Simplification/Affordable-Care-Act/
Downloads/HIOSHPOESUserManual.pdf

• CMS HIOS Health Plan and Other Entity 
Enumeration System Manual: 
http://www.cms.gov/Regulations-
and-Guidance/HIPAAAdministrative-
Simplification/Affordable-Care-Act/
Downloads/HPOESDataelements.pdf

Frequently Asked Questions

Q1:  When must a health plan obtain an 
HPID?

A1:  A CHP must obtain an HPID by 
November 5, 2014, unless it is a small health 
plan (annual receipts of $5 million or less). 
Small health plans must obtain an HPID by 
November 5, 2015.
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Q2:  What is a health plan?

A2:  A health plan (as defined in 45 CFR 
160.103) is an individual plan or group health 
plan that provides or pays the cost of medical 
care.

Q3:  What is a small health plan and what 
does my organization do if it does not have 
annual receipts?

A3:  A CHP must obtain an HPID by 
November 5, 2014, unless it is a small health 
plan (annual receipts of $5 million or less). 
Small health plans must obtain an HPID by 
November 5, 2015.1

Self-insured plans, both funded and unfunded, 
should use the total amount paid for health 
care claims by the employer, plan sponsor 
or benefit fund, as applicable to their 
circumstances, on behalf of the plan during 
the plan’s last full fiscal year. Those plans 
that provide health benefits through a mix 
of purchased insurance2 and self-insurance 
should combine proxy measures to determine 
their total annual receipts.

Q4:  I meet the definition of a health plan3 but 
do not conduct any standard transactions. Do 
I need to get an HPID?

A4:  Yes. The HPID final rule adopted the 
HPID for identification of all entities that meet 
the definition of a health plan. If the health 
plan is a CHP, then it is required to get an 
HPID.

Q5:  Are self-insured health plans required to 
get an HPID?

A5:  A self-insured health plan must answer 
two questions to determine whether it must 
obtain an HPID.

1. Does it meet the definition of health plan 
under 45 CFR 160.103?

• A health plan is an individual or group 
plan that provides or pays the cost of 
medical care (as defined in 45 CFR 
160.103).

2. If it meets the definition of a health plan, is 
it a CHP?

• A CHP is a health plan that controls 
its own business activities, actions, or 
policies, or is controlled by an entity 
that is not a health plan. A health plan 

is also a CHP if it has one or more 
SHPs that it controls by directing the 
SHP’s business activities, actions, or 
policies.

Q6:  Are TPAs representing self-insured plans 
required to obtain HPIDs?

A6:  No. All CHPs must acquire an HPID. 
Many self-insured plans are CHPs and are 
required to get an HPID whether they conduct 
standard transactions or not. Since many of 
them contract with TPAs or other vendors 
to administer their health plan operations, 
they may not be aware of this requirement 
or understand it. A TPA, acting on behalf of 
a health plan, is not a health plan and is not 
required to enumerate or identify itself as a 
health plan in standard transactions. However, 
a health plan may authorize an entity like a 
TPA to obtain an HPID on its behalf, but the 
HPID still belongs to the health plan, not the 
TPA.

Q7:  How do I obtain an HPID?

A7:  In order to obtain an HPID, a health plan 
should:

1. Create an account in the CMS Enterprise 
Portal to obtain a user ID and password.

2. Select the link to register in the Health 
Insurance Oversight System (HIOS).

3. After registering in HIOS, select the link 
for the Health Plan and Other Entity 
Enumeration System (HPOES), and follow 
the prompts. There is a User Manual 
and a Systems Quick Guide to help you 
navigate to HPOES.

Q8:  Can a health plan authorize a person to 
get an HPID for the health plan?

A8:  Yes. An authorized person is permitted to 
enroll the health plan in HPOES.

Q9:  One component of the sign-up process 
for an HPIDrequires an NAIC number or Payer 
ID. 4 How can a plan (like a self-insured plan) 
that does not have an NAIC number or Payer 
ID obtain an HPID?

A9:  Plans that do not have an NAIC number 
of Payer ID should enter “Not Applicable” in 
that required field. 

Q10:  Are fully-insured plans exempt from the 
HPID requirement?
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A10:  No, all CHPs must acquire an HPID.

Q11:  Who is responsible for obtaining HPIDs 
for fullyinsured health plans?

A11:  The health insurance issuer (carrier) 
is the entity that controls the fully-insured 
CHP. Since all CHPs are required to obtain 
HPIDs, the carrier must obtain the HPID for 
the fully-insured plan. The individual employer 
plans are SHPs to the fullyinsured CHPs. Per 
regulation, SHPs may obtain HPIDs, but are 
not required to.

Q12:  Are Flexible Spending Accounts (FSAs), 
Health Reimbursement Arrangements (HRAs), 
Health Savings Account (HSAs), or wrap plans 
required to get HPIDs?

A12:  FSAs and HSAs do not require an HPID. 5

HRAs may require an HPID if they meet the 
definition of health plan. No HPID is required 
if the HRA operates to provide additional plan 
benefits. For example, HRAs that provide 

The Departments of Labor, the Treasury, 
and Health and Human Services (“the 
Departments”) previously issued a proposed 
rule that provides helpful guidance with 
respect to certain excepted benefits (i.e., 
benefits that do not need to comply with 
certain mandated benefit requirements under 
the Affordable Care Act (ACA) and do not 
qualify as minimum essential coverage), 
including vision benefits, dental benefits, 

employee assistance programs (EAPs), and 
certain wraparound programs.

On September 26, 2014, the Departments 
issued a final rule that adopts provisions 
contained in the proposed rules with respect 
to dental, vision and EAP coverage with 
limited modification. However, final rules do 
not address wraparound plans but we expect 
guidance to be forthcoming.

coverage for deductibles only or out-of-pocket 
costs are not required to obtain an HPID.

Wrap plans and cafeteria plans can be 
composed of combinations of health plan 
arrangements. The rules governing these 
types of plans are the same as for the 
individual plan types.

For example, a wrap plan that includes fully-
insured medical, self-insured dental and an 
HRA that covers deductibles only requires 
HPIDs as follows:

• Self-insured dental plan – obtained by the 
employer.

• Fully-insured medical plan – obtained by 
the carrier.

• No HPID required for the HRA.

For a list of the FAQs, please visit: 
https://questions.cms.gov/faq.
php?isDept=0&search=HPID&s

1   A small Health Plan is a health plan with annual receipts of not more than $5 million. Health plans that file certain 
federal tax returns and report receipts on those returns should use the guidance provided by the Small Business 
Administration at 13 Code of Federal Regulations (CFR) 121.104 to calculate annual receipts. Health plans that do not 
report receipts to the Internal Revenue Service (IRS), for example, group health plans regulated by ERISA that are 
exempt from filing income tax returns, should use proxy measures to determine their annual receipts.

2   Fully insured health plans should use the amount of total premiums that they paid for health insurance benefits during 
the plan’s last full fiscal year.

3 As defined in 45 CFR 160.103

4   Health Plan and Other Entity Enumeration System (HPOES). For more information on HPOES, see the HPID User 
Manual.

5  These are individual accounts directed by the consumer to pay health care costs.

Published on October 15, 2014

Final Rules Released on 
Excepted Benefits

For more information contact your independent broker Total Benefit Solutions Inc (215)355-2121  http://www.totalbenefits.net

https://questions.cms.gov/faq.php?isDept=0&search=HPID&s


82

Briefly:

1. Limited Scope Dental and Vision 
Coverage. Consistent with the proposed 
rule, the previous requirement that 
participants pay an additional premium 
or contribution for limited scope dental or 
vision benefits to qualify as an excepted 
benefit has been removed. Limited scope 
is described as benefits, substantially all 
of which are for treatment of the eyes or 
mouth, respectively. In addition, the final 
rule adds that dental or vision coverage 
is an excepted benefit if claims for the 
dental or vision benefits are administered 
under a contract separate from claims 
administration for any other benefits under 
the plan.

2. EAPs. The final rule generally adopts the 
approach under the proposed rule for an 
EAP to qualify as an excepted benefit. 
Notably, the guidance does not clarify 
the definition of “significant benefits in 
the nature of medical care.” However, the 
final rule provides two examples that offer 
some insight into this definition.

These final regulations apply to group health 
plans and health insurance issuers for plan 
years beginning on or after January 1, 2015. 
Until this applicability date, the Departments 
will consider dental, vision and EAP benefits 

that meet the requirements of the proposed 
rule or these final regulations to qualify as an 
excepted benefit. Additional details on the final 
rules can be found below.

Limited Scope Dental & Vision Benefits

Limited scope dental and limited scope vision 
benefits are excepted benefits if:

1. the benefits are provided under a separate 
policy, certificate, or contract of insurance 
(applicable to insured benefits only); or

2. a participant may decline the coverage 
(meaning the participant may opt-out of the 
coverage upon request) (insured or self-
insured); or

3. claims for the benefits are administered 
under a contract separate from claims 
administration for any other benefits under the 
plan (insured or self-insured).

Employee Assistance Programs

An EAP will satisfy the definition of an 
excepted benefit if all of the following 
requirements are met:

1. The program does not provide significant 
benefits in the nature of medical care. 
For this purpose the amount, scope and 
duration of covered services are taken 
into account. The preamble to the final 
regulations provides examples of an EAP 
that does not provide significant benefits 
in the nature of medical care and an EAP 
that does provide such benefits:

a. An EAP that provides only limited, 
short-term outpatient counseling 
for substance use disorder services 
(without covering inpatient, residential 
or intensive outpatient care) with 
no prior authorization or review for 
medical necessity does not provide 
significant benefits in the nature of 
medical care.

b. A program that provides disease 
management services (e.g., lab testing, 
counseling, prescription drugs) for 
individuals with chronic conditions such 
as diabetes does provide significant 
benefits in the nature of medical care.

2. Benefits under the EAP are not 
coordinated with benefits under another 
group health plan, as follows:
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a. Participants in the other group health 
plan must not be required to use 
and exhaust EAP benefits before the 
participant becomes eligible for the 
other group health plan (no “EAP 
gatekeeper”); and

b. Eligibility for the EAP is not dependent 
on participation in another group health 
plan.

3. No employee premiums or contributions 
are required toward the cost of the EAP.

4. No cost sharing under the EAP. The 
requirement that the EAP not be financed 
by another group health plan, previously 
included under the coordination of 
benefits condition (#2 above), has been 
removed.

Why Does Excepted Benefit Status 
Matter?

Group health plans are subject to various 
requirements, including new mandates 
under the ACA. However, many of the ACA 
provisions do not apply to excepted benefits, 
including:

• coverage of children up to age 26;

• no preexisting condition exclusions;

• no annual or lifetime dollar limits on 
essential health benefits (EHBs);

• compliance with out-of-pocket limitations 
(nongrandfathered plans only);

• W-2 reporting (if applicable); and

• compliance with SBC disclosure rules.

Prior to issuance of the proposed and final 
rules, many dental and vision benefits and 
EAPs were considered group health plans 
subject to various requirements under the

ACA. The revised definition makes it easier for 
many of the arrangements to avoid the ACA 
mandates. Excepted benefits do not qualify 
as minimum essential coverage for individual 
mandate and employer penalty purposes.

Employer Action

• Review existing limited scope dental and 
vision programs to determine excepted 
benefit status under the final rules.

• Review EAP offering to determine 
excepted benefit status under the final rule.

• Await further guidance regarding limited 
wraparound plans.

Another single frequently asked question 
(“FAQ”), prepared jointly by the Departments 
of Labor (“DOL”), Health and Human Services 
(“HHS”), and the Treasury (collectively, the 
“Departments”), was issued on October 10, 
2014 (the 21st set of FAQs), with respect to 
the Affordable Care Act (“ACA”) requirement of 
annual limitations on out-of-pocket maximums 
and referenced-based pricing plan structures.

This FAQ provides additional information in 
response to the nineteenth set of FAQs issued 
on May 2, 2014, in which the Departments 
invited comments from large group market 
coverage or self-insured group health plans on 

the application of the out-of-pocket limitation 
with respect to reference-based pricing 
structures. The FAQ provides additional detail 
as to what the Departments will consider to 
be a reasonable method of reference-based 
pricing that would not fail to comply with the 
out-of-pocket maximum requirements.

Background

Effective the first plan year that begins on or 
after January 1, 2014, all non-grandfathered 
group health plans must comply with annual 
cost-sharing limitations on out-of-pocket 
maximums (also referred to as an annual 

Published on October 23, 2014

FAQ Issued on ACA: Annual Limits 
and Referenced-Based Pricing
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limitation on cost-sharing – for plan/policy 
years beginning in 2015, this limitation is 
$6,600 for self-only coverage and $13,200 for 
all other coverages).

With respect to an out-of-network provider, the 
amount in excess of the allowed amount (also 
known as balance billing) does not have to 
count toward the out-of-pocket maximum.

Reference-Based Pricing Structures

Reference-based pricing structures refer to 
a plan payment mechanism where the plan 
pays a fixed amount for a particular procedure 
(for example, a knee replacement surgery), 
which certain providers (who are treated as 
innetwork) accept as payment in full. All others 
would be treated as out-of-network providers. 
This type of structure may exist under self-
insured group health plans.

An example of a referenced-based pricing 
structure that exists in the market is the Cost 
Plus pricing model. The Cost Plus pricing 
model eliminates the PPO provider network 
and instead uses an agreed-upon plan 
pricing structure that may range from 15% to 
20% above Medicare reimbursement rates. 
Participants are allowed the agreed-upon 
pricing structure for services under the plan, 
which references the Medicare reimbursement 
rate. Any cost billed by a provider in addition 
to this reference-based pricing structure is not 
paid by the plan and may be balanced billed 
to the participant.

When will a Reference-Based Pricing 
Structure not Run Afoul of the Out-of-
Pocket Maximum Requirements?

The FAQs provide that, pending issuance of 
future guidance and for purposes of enforcing 
the out-of-pocket maximum requirements, 
the Departments will consider “all the facts 
and circumstances” when evaluating whether 
a plan’s referencebased pricing design (or 
similar network design) that treats providers 
that accept the reference-based price as 
the only in-network providers and excludes 
or limits cost-sharing for services rendered 
by other providers as using a “reasonable 
method” to ensure adequate access to quality 
providers at the reference price.

The FAQ specifies the following factors to be 
considered as to whether the reference-based 
price structure is a reasonable method:

1. Type of service. Plans should have 
standards to ensure that the network 
is designed to enable the plan to offer 
benefits for services from high-quality 
providers at reduced costs. For this 
purpose:

a. In general, reference-based pricing 
should apply only to those services for 
which the period between identification 
of the need for care and provision of 
the care is long enough for consumers 
to make an informed choice of provider.

b. Limiting or excluding cost-sharing from 
counting toward the Maximum Out-of-
Pocket is not reasonable with respect 
to emergency services.

2. Reasonable access. Plans should have 
procedures to ensure that an adequate 
number of providers that accept 
the reference price are available to 
participants and beneficiaries.

3. Quality standards. Plans should have 
procedures to ensure that an adequate 
number of providers accepting the 
reference price meet reasonable quality 
standards.

4. Exceptions process. Plans should have 
an easily accessible exceptions process, 
allowing services rendered by providers 
that do not accept the reference price to 
be treated as if the services were provided 
by a provider that accepts the reference 
price if:

a. Access to a provider that accepts 
the reference price is unavailable 
(for example, the service cannot be 
obtained within a reasonable wait time 
or travel distance).

b. The quality of services with respect 
to a particular individual could be 
compromised with the reference price 
provider (for example, if co-morbidities 
present complications or patient safety 
issues).

5. Quality standards. Plans should provide 
the following disclosures regarding 
reference-based pricing (or similar 
network design) to plan participants free 
of charge.

a. Automatically. Plans should provide 
information regarding the pricing 
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structure, including a list of services to 
which the pricing structure applies and 
the exceptions process. (This should 
be provided automatically, without the 
need for the participant to request such 
information, for example through the 
plan’s Summary Plan Description or 
similar document.)

b. Upon Request. Plans should provide:

i. A list of providers that will accept 
the reference price for each 
service;

ii. A list of providers that will accept 
a negotiated price above the 
reference price for each service; 
and

iii. Information on the process and 
underlying data used to ensure 
that an adequate number of 
providers accepting the reference 
price meet reasonable quality 
standards.

Employer Action

An employer utilizing a reference-based 
pricing structure should consult with its TPA 
to ensure that the plan may satisfy the factors 
the Departments will use to determine if the 
reference-based pricing structure uses a 
reasonable method. Specifically, plans using 
a reference-based pricing structure must be 
able to prove that there is access to providers, 
for all services under the plan, that will accept 
the reference-based pricing structure.

Employers should also be prepared for 
additional guidance regarding reference-
based pricing structures. The FAQ stated 
that the Departments will continue to monitor 
reference-based pricing structures and may 
provide additional guidance in the future.
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Published on November 3, 2014

IRS Derails Use of MV Plans
Without Hospitalization

HPID Requirements Delayed

The ACA and HIPAA require that self-funded 
health plans obtain a 10-digit health plan 
identifier (“HPID”) by November 5, 2014 for 
large health plans (more than $5 million 
in annual claim receipts) or November 5, 
2015 for small plans ($5 million or less in 
annual claim receipts), to be used in certain 
transactions. A carrier will obtain an HPID on 
behalf of insured health plans.

Effective October 31, 2014, CMS announced 
an indefinite delay, until further notice, in 
enforcement of the HPID requirement. This 
delay was as a result of an advisory board’s 
recent recommendation that HHS clarify usage 
of the HPID in certain transactions and the 
process by which covered entities will certify 
their use of the HPID to federal regulators.

As you know, in order to avoid penalties 
under the Affordable Care Act (“ACA”), large 
employers must offer their full-time employees 
coverage that is affordable and meets 
minimum value (“MV”). Some vendors exclude 
certain core benefits, such as in-patient 
hospitalization and/or physician services from 
their plans (referred to as “Narrow MVPs”) 
and use the MV Calculator to determine 
that the Narrow MVPs meet MV under the 
ACA. The vendors claim the Narrow MVPs 
insulate employers from penalty exposure and 
preclude employees from accessing subsidies 
in the Marketplace. There has been much 
controversy as to whether the Narrow MVPs 
do, in fact, satisfy the MV requirement.

On November 4, 2014, the Departments of 
Health and Human Services, the Treasury, 
and Internal Revenue Service (collectively, 
“the Departments”) put an end to the 
uncertainty. The Departments announced 
their intent to issue regulations clarifying that 
a group health plan will not provide MV if it 

Now What?

Employers who have already obtained an 
HPID do not need to take any action as a 
result of this indefinite delay. Employers that 
are in the process of obtaining the HPID or 
have not yet begun the application should 
wait until further guidance is issued before 
completing or beginning their applications, as 
appropriate.

We are actively monitoring these regulatory 
developments and will provide you with 
additional information as it becomes available.

excludes substantial coverage for in-patient 
hospitalization services or physician services 
(or both). Briefly stated, the Notice provides 
that (1) the MV Calculator may not be used in 
these instances, (2) a narrow exception exists 
if an employer with a plan year that begins 
on or before March 1, 2015 has entered into 
a binding written commitment to adopt or has 
begun enrolling employees in the plan prior 
to November 4, and (3) employees offered 
coverage under these plans remain eligible for 
premium subsidies in the Marketplace. Based 
on this guidance, Narrow MVPs should not 
be implemented for 2015 as a mechanism to 
avoid penalties under the employer mandate. 
If this type of plan was/is a consideration, 
please contact us to develop a new strategy 
and discuss other similar options that may 
be available. For further information on the 
guidance, see: 
http://emersonreid.dmplocal.com/dsc/
collateral/110714-P-ERC-Narrow_MVP_
Guidance_(GEN).pdf.
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Published on November 7, 2014

2015 Cost of Living Adjustments

On October 23, 2014, the IRS released cost 
of living adjustments for 2015 under various 
provisions of the Internal Revenue Code (the 
Code), and additional adjustments were just 
released on October 30, 2014.

Health FSAs

The Affordable Care Act (ACA) placed a 
$2,500 limitation on voluntary employee salary 
reductions for contributions to health flexible 
spending arrangements, subject to inflation 
for plan years beginning after December 31, 
2013. For plan years beginning in 2015, the 
dollar limitation for voluntary employee salary 
reductions for contributions to health flexible 
spending arrangements is raised to $2,550.

Qualified Transportation Fringe Benefits

For calendar year 2015, the monthly exclusion 
limitation for transportation in a commuter 
highway vehicle (vanpool) and any transit pass 
(under Code Section 132(f)(2)(A)) remains 
unchanged at $130; the monthly exclusion 
limitation for qualified parking expenses (under 
Section 132(f)(2)(B)) is again $250.

Non-Grandfathered Plan Cost-Sharing 
Limits

The 2015 maximum annual out-of-pocket 
limits for all nongrandfathered plans are 
$6,600 for individual coverage and $13,200 for 
family coverage.

Highly Compensated Individuals

The compensation threshold for a highly 
compensated individual or participant (as 
defined by Code Section 414(q)(1)(B) for 
purposes of Section 125 nondiscrimination 
testing) was raised from $115,000 to $120,000 
for 2015.

Under the cafeteria plan rules, the term 
highly compensated means any individual or 
participant who for the preceding plan year 
(or the current plan year in the case of the 
first year of employment) had compensation 
in excess of the compensation amount as 
specified in Code Section 414(q)(1)(B). Prop. 
Treas. Reg. 1.125-7(a)(9).

Key Employees

The dollar limitation under Code Section 
416(i)(1)(A)(i) concerning the definition of a 
key employee for calendar year 2015 remains 
unchanged at $170,000.

For purposes of cafeteria plan 
nondiscrimination testing, a key employee is a 
participant who is a key employee within the 
meaning of Code Section 416(i)(1) at any time 
during the preceding plan year. Prop. Treas. 
Reg. 1.125-7(a)(10).

Health Savings Accounts

The inflation adjustments for health savings 
accounts for 2015 were provided in April 2014 
as follows:

Annual contribution limitation.

For calendar year 2015, the limitation on 
deductions for an individual with self-only 
coverage under a high deductible health 
plan is $3,350. For calendar year 2015, the 
limitation on deductions for an individual 
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with family coverage under a high deductible 
health plan is $6,650.

High deductible health plan.

For calendar year 2015, a “high deductible 
health plan” is defined as a health plan with 
an annual deductible that is not less than 
$1,300 for self-only coverage or $2,600 
for family coverage, and the annual out-of-
pocket expenses (deductibles, co-payments, 
and other amounts, but not premiums) do 
not exceed $6,450 for self-only coverage or 
$12,900 for family coverage. 

The Supreme Court decided on November 7, 
2014 to hear the appeal in King v. Burwell, the 
4th Circuit Court of Appeals decision that held 
that Federal subsidies could be paid under 
the 36 public Marketplaces run by the Federal 
government under the Affordable Care Act 
(ACA).

The Court’s decision in this case could have a 
significant impact on the viability of the ACA, 
since the payment of such a subsidy triggers 
the employer penalty provisions. Without 
the availability of subsidies in the affected 
Marketplaces, large numbers of employers 
might avoid the penalty impact. Thus, it 
could thwart the objectives of the ACA in 
encouraging employers to provide meaningful 
coverage and to generate revenue to support 
the infrastructure of the law.

The issue here is one of statutory construction 
versus regulatory interpretation. Opponents of 
the subsidies hold the view that the statutory 
language only authorizes subsidies in the 
Marketplaces actually established by the 
States, not those established or run by the 
Federal government. The Internal Revenue 
Service, on the other hand, has issued 
regulations authorizing the subsidies in all 
of the Marketplaces. Typically, the Supreme 
Court does not review cases where there is no 
split of authority at the Federal appellate level. 

Non-calendar year plans: In cases where the 
HDHP renewal date is after the beginning of 
the calendar year, any required changes to the 
annual deductible or out-of-pocket maximum 
may be implemented as of the next renewal 
date.

Catch-up contribution.

Individuals who are age 55 or older and 
covered by a qualified high deductible 
health plan may make additional catch-up 
contributions each year until they enroll in 
Medicare. The additional contribution, as 
outlined in Code 223(b)(3)(B), is $1,000 for 
2009 and thereafter.

It is interesting to note that the Court decided 
to hear this appeal before the Circuit Court of 
Appeals in the District of Columbia undertook 
a full panel review of the decision in Halbig 
v. Burwell. In that case, a three-judge panel 
held against the subsidies, but observers 
expected the full DC Circuit to change that 
ruling in favor of the ACA. If the Supreme 
Court waited for the DC Circuit to rule, it might 
have avoided the need to hear the issue on 
the grounds that there was no conflict in the 
holdings. Some observers are speculating as 
to what the Court’s intentions were in deciding 
to hear the issue on an expedited basis.

We will be monitoring the progress of the 
appeal and will be providing you with more 
details and expected timing shortly.
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We recently advised you of the upcoming 
deadline for self-insured plans to submit their 
membership count in connection with the 
transitional reinsurance fee. As previously 
reported, that deadline was Saturday, 
November 15 and no guidance was given 
as to whether the deadline would be pushed 
back until Monday, November 17. The 
Department of Health and Human Services 
received requests for an extension of the 
deadline for contributing entities to submit 
their 2014 enrollment counts. The deadline 

Previously, the Departments of Labor (“DOL”), 
Health and Human Services (“HHS”) and 
the Treasury (collectively, the “Departments”) 
explained that HRAs and employer payment 
plans cannot reimburse individual policies. On 
November 6, the Departments issued their 
twenty-second set of FAQs which make clear 
that:

• An employer cannot offer employees 
cash to reimburse the purchase of an 
individual policy, without regard to whether 
the employer treats the money as pre-
tax or post-tax to the employee. Such 
arrangements are subject to the market 
reform provisions of the Affordable Care 
Act (“ACA”), including prohibition on annual 
limits and the requirement to provide 
certain preventive services without cost 
sharing with which it cannot comply. 
Such an arrangement may be subject 
to a $100/day excise tax per applicable 
employee (which is $36,500 per year, per 
employee).

• An employer cannot offer employees 
with high claims risk a choice between 
enrollment in its standard group health 

has now been extended until 11:59 p.m. on 
December 5, 2014. It is important to note the 
January 15, 2015 and November 15, 2015 
payment deadlines remain the same. As a 
reminder, for self-insured plans, the plan 
sponsor (typically the employer) is responsible 
for filing and paying the fee. Insurance carriers 
will be handling this for fully insured plans. 
For further information on the transitional 
reinsurance fee, please visit our previously 
issued informative video.

plan or cash. This is impermissible 
discrimination based on a health factor 
under HIPAA, regardless of whether 
(1) the cash payment is treated by the 
employer as pre-tax or post-tax to the 
employee, (2) the employer is involved in 
the selection or purchase of any individual 
market product, or (3) the employee 
obtains any individual health insurance. 
Such an arrangement may be subject 
to a $100/day excise tax per applicable 
employee (which is $36,500 per year, per 
employee).

• A vendor that markets a product to 
employers claiming that employers can 
cancel their group policies, set up a Code 
Section 105 reimbursement plan that 
works with health insurance brokers or 
agents to help employees select individual 
insurance policies, and allow eligible 
employees to access the premium tax 
credits for Marketplace coverage is not 
permissible. Such an arrangement fails 
to satisfy the market reforms and may 
be subject to a $100/day excise tax per 
applicable employee (which is $36,500 
per year, per employee).

Published on November 17, 2014

Published on November 21, 2014

Extension of Deadline for
Reinsurance Fee
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Employer Reimbursement of Individual Policies
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• First, the arrangements are themselves 
group health plans and, therefore, 
employees participating in such 
arrangements are ineligible for premium 
tax credits (or cost-sharing reductions) 
for Marketplace coverage. The mere fact 
that the employer does not get involved 
with an employee’s individual selection or 
purchase of an individual health insurance 
policy does not prevent the arrangement 
from being a group health plan. DOL 
guidance indicates that the existence of 
a group health plan is based on many 
facts and circumstances, including the 
employer’s involvement in the overall 
scheme and the absence of an unfettered 
right by the employee to receive the 
employer contributions in cash.

• Second, such arrangements are subject 
to the market reform provisions of the 

ACA, including prohibition on annual limits 
and the requirement to provide certain 
preventive services without cost sharing 
with which it cannot comply.

• Third, because the choice between 
taxable cash and a tax-favored qualified 
benefit (the election of coverage under the 
group health plan) is required to be under 
a cafeteria plan, imposing an effective 
additional cost to elect coverage under 
the group health plan could, depending 
on the facts and circumstances, also 
result in discrimination in favor of highly 
compensated employees in violation of 
the cafeteria plan nondiscrimination rules.

For the FAQs, visit: 
http://www.dol.gov/ebsa/pdf/faq-aca22.pdf

Employers may opt to have a self-insured 
plan rather than an insured plan for various 
reasons including avoiding the health insurer 
fee, avoiding state premium tax, and having 
flexibility in design (e.g., not having to cover 
state mandated benefits). Employers who 
face large fluctuations in claims frequently 
seek to reduce this risk by purchasing stop-
loss insurance with low attachment points 
(e.g., a $5,000 specific deductible/$100,000 
aggregate deductible).

Use of stop-loss insurance with such low 
attachment points effectively gives nearly all 
the risk protection of a conventional health 
insurance policy without the consumer 
protections of an insured plan. Low 
attachment point stop-loss insurance also 
has the potential to create adverse selection 
in the risk pool and increase premiums in the 
fully-insured small group market, including 
in the Small Business Health Options 
(SHOP) Marketplaces, by encouraging small 
employers with healthier employees to self-
insure and thus increasing the proportion of 
less healthy enrollees in insured coverage. 
This issue has prompted some states to 

consider measures for protecting the viability 
of their health insurance markets.

Self-funded group health plans are generally 
regulated by federal law only and state 
insurance laws are deemed to be “preempted” 
by ERISA. As states seek to restrict the use 
of stop-loss insurance with respect to self-
funded group health plans, the question has 
been raised as to whether the state insurance 
laws would apply and allow the stop-loss 
restrictions or if ERISA preemption would 
prohibit a state from limiting the use of stop-
loss insurance as a means to manage risk 
by employers that self-fund their group health 
plans.

In Technical Release 2014-01 issued on 
November 6, 2014, the DOL expressed its 
view that states may regulate insurance 
policies issued to plans or plan sponsors, 
including stop-loss insurance policies, if the 
law regulates the insurance company and the 
business of insurance without contravening 
the ERISA preemption doctrine. In the 
Department’s view, a state law that prohibits 
insurers from issuing stop-loss contracts 
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Published on December 5, 2014

Employer Penalty
What is your Effective Date?

with attachment points below specified levels 
would not be preempted by ERISA.

For the Technical Release, visit: 
http://www.dol.gov/ebsa/pdf/tr14-01.pdf

The first step to determining employer penalty 
exposure is identifying the effective date. The 
effective date for large employers (50 or more 
FTEs in preceding calendar year) is January 
1, 2015. There are two important exceptions 
to this effective date: transition relief for non-
calendar year plans, and transition relief for 
employers with 50-99 FTEs for 2015.

Transition Relief of Effective Date for 
Non-Calendar Year Plans

The following transition relief is available for a 
non-calendar year plan to the first day of the 
2015 plan year only if the plan year was not 
modified after December 27, 2012 to begin at a 
later calendar date:

1. For any employees who are eligible 
for coverage under the terms of an 
employer’s plan as of February 9, 2014 
(regardless of whether they take the 
coverage).

2. For any other employees:

a. if at least 25% of its employees (or 
33% of its FTEs) are covered under 
any non-calendar year plans as of 
any date from February 10, 2013 to 
February 9, 2014; or

b. at least 33% of its employees (or 50% 
of its FTEs) were offered coverage 
during the open enrollment period that 
ended most recently before February 
9, 2014.

In both cases above, the FTE must be offered 
affordable coverage that provides a minimum 
value no later than the first day of the 2015 
plan year in order for the employer to avoid a 
penalty.

2015 Transition Relief for Employers 
with 50-99 Full-time Employees

The final rules provide relief for mid-sized 
employers to delay the employer penalty until 
2016. An employer is eligible for this transition 
relief if it satisfies the following conditions:

1. Limited Workforce Size. The employer 
employs on average at least 50 FTEs 
(including full-time equivalent employees) 
but fewer than 100 FTEs (including full-
time equivalent employees) on business 
days during 2014.

2. Maintenance of Workforce and Aggregate 
Hours of Service. During the period 
beginning on February 9, 2014 and 
ending on December 31, 2014, the 
employer does not reduce the size of its 
workforce or the overall hours of service 
of its employees in order to satisfy the 
workforce size condition described in (1) 
above. Bona fide business reasons for 
a reduction in workforce size or overall 
hours of service will not be considered 
to violate this provision. For example, 
reductions of workforce size or overall 
hours of service because of business 
activity such as the sale of a division, 
changes in the economic marketplace in 
which the employer operates, terminations 
of employment for poor performance, 
or other similar changes unrelated to 
eligibility for this transition relief are for 
bona fide business reasons and will not 
affect eligibility for the transition relief.

3. Maintenance of Previously Offered 
Health Coverage. During the coverage 
maintenance period, the employer does 
not eliminate or materially reduce the 
health coverage (if any) it offered as of 
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period” means (i) for an employer with a 
calendar year plan, the period beginning 
on February 9, 2014 and ending on 
December 31, 2015; and (ii) for an 
employer with a non-calendar year plan, 
the period beginning on February 9, 2014 
and ending on the last day of the plan 
year that begins in 2015. An employer is 
not treated as eliminating or materially 
reducing health coverage if:

a. a. it continues to offer each employee 
who is eligible for coverage during 
the coverage maintenance period an 
employer contribution toward the cost 
of employee-only coverage that either:

• is at least 95% of the dollar 
amount of the contribution toward 
such coverage that the employer 
was offering on February 9, 2014, 
or

• is the same (or a higher) 
percentage of the cost of coverage 
that the employer was offering to 
contribute toward coverage on 
February 9, 2014;

b. when there is a change in benefits 
under the employee-only coverage 
offered, that coverage provides 
minimum value after the change; and

c. it does not alter the terms of its group 
health plans to narrow or reduce the 
class or classes of employees (or the 
employees’ dependents) to whom 
coverage under those plans was 
offered on February 9, 2014.

4. Certification of Eligibility for Transition 
Relief. The large employer certifies on 
Form 1094-C that it meets 1-3 above.

Application of Transition Relief to Non-
Calendar Year Plans

The transition relief applies to all calendar 
months of 2015 plus any calendar months of 
2016 that fall within the employer’s 2015 plan 
year. It will cover non-calendar year plans but 
only if the employer did not modify the plan 
year after February 9, 2014 to begin on a later 
calendar date (for example, changing the 
start date of the plan year from January 1 to 
December 1).
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